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I'his Digest is not intended to be a complcto treatise 
c 
on the subject of Comraon Law '(Marriage, The necessity for tho 

Digest has boon duo to the fact that, either by legislation or 
judicial opinion, thoro exists a graat difforonco botwcc-n tho 
laws of tho several States, Tarritorxcs and Dopcndencies of tho 
United States, not only as to the present validity of coninon law 
marriago in such jurisdictions, but also as to some collateral 
questions, and theso divergent rules have never been adequately 
collected in any one place so as to make them readily accessible. 
An attempt has been made in the Digest to supply this need, 
primarily for tho use of the Bureau of War Risk Insurance, but 
it is hoped that it may ultimately have a large field of useful- 
ness. 

The statutes and decisions of such jurisdiction have 
been carefully examined, and a special effort has been made to 
make tho search exhaustive and down to date, but the statutory 
laws regulating marriage have not been included except in cases 
where tho courts have not s<iuarcly ruled and the status of the 
law must thcraforo bo judged by tho terms of the statute alone. 
V/hcrc qiQstions aro still in doubt, tonative conclusions only 
arc stated, and tho outhorities on which tho conclusions aro 



baaed are sot out, Wharo the courts have rulGcL decisively, only 
citations of autiioritios are given.. If, in presenting tho law of 
a jurisdiction, the Digest is silent as to any of the ^testions 
suggested below, this silence may be treated as evidence that the 
courts of that jurisdiction have not passed upon the question. 
An cffor has boon made to confine the Digest to tho subject in 
hand, and to exclude all extraneous and superfluous matter, 
The subject matter of the Digest has been grouped 
under three ho ads s 

I, Validity of Common Law Marriage. 

II, Essentials of ConEson law Marriage, 

III, Presumption of Common Law Marri:::.gc, from 
Cohabitation after Hcmoval of Lnpedir^cnt, 

Under those subjects all of the questions on which 
there seems to be a diversity of opinion bet\7eGn the different 
American jurisdictiaas can. be readily grouped, and for tho purpose 
of aavolding repetition in the Digest, a brief gcn..ral stwtcmont 
and explanation of these questions is here presented, 
I, Validity of Common Lavi' Marriage, 

1!bc term Common Law Marriage, as commonly understood 
and used in this Digest, may be defined as a marriage con- 
summated by the ccffiscnt of the parties v/ithout a religious or 
civil ceremony. 

Such marriages wore recognized by the canon law in 
Christian countries prior to tho decree of tho Council of 
Trent in 1563, but since that <3atc a solemnization by a priest 



in ttto^rstii^sanoo of witnosscs has bojn roquircd in most Catholic 
oountriQs, EngL-jid, ho^vovcr, refused to recognize the docroo, end 
for centuries it v/cs the accepted 1k,w in thr-t country that no 
ceremony v/as necessary to create the marriage relation. This view 

of tho English Icav was overthrown in 1844 by the case of Begina V. 
Millis, (10 CI. & Pin. 534, 8 Jur. 717, 17 Eng. Rul. Gas. 66) end 

aibsequont legislation, but in this cotmtry the old rule had gained 
a foothold before tho decision of Rogina v, Millis, and has sub- 
sisted in nearly all jurisdictions as a part of our conunon lav/, 

Tho more difficult quostion in the United States is to 
ascertain tho effect of statutes regulating niarriagc upon tho 
continued existence of the comraon law rule, Suc-h statutes exist 
in all of the States and Territories and no two of them are 
exactly alike. Their general tenor is to prescribe by whom 
marriages may bo solemnized, and in most cases require that a 
license be obtained before the marriage iscclabrated* Some 
of those s:tatutes in more or less explicit language provide that 
marriages not solemnized in accordance with thcir^provisions shall 
be void» , In jurisdictions where such statutes racist, common law 
marriage is,' of course, abrogated. Other statutes, while not 
containing aich express provisions, impose pen: liibs on those 
who marry contrary to their provisions, and still others do not 
even impose penr.ltios. In a few jurisdictions having such statutes 
the courts have ruled that the spirit of the laws is cloarly in- 
consistent with the continued existence of the common law rule ' 
and have accordingly held that unsoleranized marriages are invalid 



In w !ffi-.jority of jurisdiotions, havcvcr, it h-s bo .n hold that, 
if tho statute doos not expressly doclar* ttot nr.rri^gcs not 
soloxnnizQd according to their tcwns shall be void, th>: atctutc, 
even though it ra.y impose a penalty, shall bo deemed to be 
directory only :.nd common law marriages ar: held valid. The 
best Imown and most cited case to this effect is MciiJtcr v, 
Moore, 96 U.S. 76, Tho other aasos ar: cited in the Digest, 
V/hcro the law in a particular jurisdiction has been 
changed by statute in r:c.:nt years, p;i ticular care has been taken 
to state tho exact time when tho nav/ lav/ took effect; andThoro 
statutory changes of u mr;tcrial but doubtful nature have b-ocn 
mr.dc since the courts have ruled on the question, note is also 
made of this fact, 

II. Essentials of Common Law Mfc-rriagc, 
Intent by the parties to be mt-n and wife is the funda- 
mental essential of common law mc^rriagc. According to the early 
authorities and text v/riters, this intent could be rffoctivoly 
oppressed either by an agreement per verba do prr.:s:nti .th:-t is, 
an agr:-mr;nt to become presently husband and wifc^ or by an 
agrecmjnt per v.rba do future cum oopul.., that is, an c^rcomcnt 
to marry in the future, followed by r.cts of soiiual intercourse, 
from vviiich an intent to give the agr:cm-,nt effect was presumed. 

According to the older authorities cjid. the better view,' 
the marriago atatus is immediately created when the agrj .m;nt is 
per verba de pracsonti. Cohabitation as husband and vA f c is not 



ncccs3.--r5r to perfect the rclc-tion. Some Arxrican jurisdictions, 
hov/xvcr. hcvc -ithcr by statute or decision mr.intaincd th--t cohabi- 
tr.tion is noccssr.ry rcquisitic of ocmraon l^v; mr-rrir.gc. Sucli juris- 
dictions r.r: noted in the Digest, 

The old Ic-x! with rcg:.rd to the r.grc.ment ncV verba dc 
future corn co-pul" does not sc:in to have such support in the 
American decisions. Num:rous dicta; ccn b: found, especially in 
the older c-scs, in which the old rule is rcitcr-^^ted, but in the 

cctur.l adjudications, the pramdsc to m"rry and sabs;qu:nt conduct 
of the pr-rtics is treated only as evidence of a present intent ito 
be Dr.rricd, subject to b;ing r:butted by evidence of a contrary 
intent. Accordingly, V7h:re the .vidcnoc disclosed the acts of 

sexual intercourse have followed a promise to marry, but the 

parties v/crc conscious of the fact txiat they -.Tcrc not yet m:".rried 

but were still looMng f o r:/ard to a mrriag: in the futuio, the 

courts have held that no marriage was effected ty such intercourse. 

The decisions have been noted in the Digest, 

III. Presumption of C ommon Lav/ Marriag; from 
Cohabitation after Removal of Impediment • 

In the preparation of this Digest r.ttention has b::n 
confined to the rules r :l:-ting to marri ge in fact as distinguish- 
ed from rules of proof. It hi.e long b:.n th: ral: of the common 
law that in civil cases, at l,ast, m'.rriag; .-,y be established by 
proof of "habit nndr.putc", or in other words, by proof of cohabit- 
ation h:.ving the outv/ard appearance of the marital relation rnd 
general reputation !?,c such among relatives and neighbors. While 
this rule may have originated as a means of proving common law 



m.rrl-^-c r.nd h:.t pcrhr.p^ be --n r . sorted to inont frequently for thr.t 
r"ri)02c, it is oqur.lly ;--v^il"blc to prove r. o.rcmoni'l Ki.rrir.gc, 
:.nd ctill prcvr.ila in jurisdictions wMch hc.vc r.bolich:d comnon 
1:a/ b;.rri:.gcs. 

In vicv/ of the universality of the rule, md the flirtiicr 

fnct tly.t the 'Jr.r Ri;3k Insur-ncc Act (Sec. 32 (3j) iteclf provides 
thi'.t the marri--gc of the clc.inr.nt mr.y be shov-rc "by the tcctinony 
of tLvo or more -.vitnesGci: wiio know thr-t the pc-rties lived totjcthcr 

c.s husb.'-nd end v/if e, r.nd v/crc recognized r,a ouch", it h-G se.ncd 

unncccae::ry to include in the Digest rulings of the courts in the 

vr-riouG jurisdictions r/hich inv:lvod only cjijstions of proof. 

In jurisdictions which still recognize connon Ir^v 

ja^rrir.ge, hov/over, the presunption of n"rriagc \r,lch wriscs from 

coh:.bitr.t ion r.nd repute is subject to b: ovcrthrov/n by proof 

thr-t the relations of the p-rties v/er: in their origin illicit. 

Here r, counter presunption crises thct cohr.bitation originally 

illicit so continues until c contrary intent is proven, 'Xhis 

rule is aloo v;cll recognized in all jurisdictions, but some conflict 

has arisen as to its application. 

T/hen the proof shov/s that the cchabit-.tion vras in its 

origin ner^tricious, th-t is, that ttz-'y^r'^-^cz v/er. conscicusly 

living in r- state of fo3:7iic-'-tion, end -..•ithuut ..ny pr.tcns, of 

marriage, the rule is given full effect, though there appears 

to be some difference or opinion as to the nature of the proof 

necessary to overthrow the presunption. The principal difficulty 



nriscs iix g-gcs v;licrc the parties evidently desired n'-trinioaay saad 
did jvcrytiiint^ i^i their poi7cr to effect their desire, -s evidenced 
by w nr.rrir-yc r.grccncnt or solcniiiizcd iTr.rri:.gc , V7hich, hov/cvcr, 
vjr.s void bccr.usc of the f-ct th-^-t one or both of the p:-rtics hr.d 
n. husb'^nd or v7ifc living r-nd undivorcci, or ::r-rri."3c v;..s other- 
■".7130 prohibited. In aich c^scs it is, of course, impcr-tivc 
th'-t a rr-ritr-l c^rccneiit should hr.vc been entered into by the 
p;.rtics r. ftcr the rcnov-l of the inpcdiricnt, but sonc of the 
courts h-vc insisted on evidence fron which an express -gr-.mait 
could be inpli.,d, .:.nd h..v: r.fuscd to imply such -n . grecmGnt from 
evidence of a coiitinurjacc of thj cohc".bitation of the p^-rtics after 
the removal of the impediment. Some courts, follov/ing this view, 
have applied the presu;-.iption as to illicit cohabitation and liavc 
trc.-tcd the cohabitation rs meretricious in law, especially v/hcre 
one of the parties had toaowlcdgc of the impcdii'nent. Others havo 
emphasized the ignorance of one of the pn.rtieE of the existence 
of the impediment and of its removal an cvidenc-, rebuttieig any 
implication of "Ji e::press agreement. Even such jurisdictions, hov/cvcr, 
are inclined to find a common law mCvrriagc v/here it appears that 
both parties were ignor-nt of the impediment and acted in good faith 
in contracting the void mr.rriagc. 

On the other hand, the v/cight of authority seems to be that 
if the parties desired and intcndad nctrimony, as distinguished 
from a mutually meretricious relationship, and aich desire and intent 
continued after the removal of the impediment, as .vidoi|ccd by 
a continuation of the cohabitation in the ap^xarent relationship 



of husband rjidv/lfc, tho po.rtics aro to tc docncd nr^rricd 
cs P'-^<-'" - the impaJ-irjcnt v;r.s removed, 

'i'his rulo is more tti^n. c rule of ovidcnco. It amounts 
to n. hoidin;!; th:,t the m:^.rri--Sc rclc-tion oan "be created v/dthout 
nr> uxi-r^iss n^T':.,nont but from cohabitation alone v/herc it appears 
that such cohabitation v/as entered upon -Jith the dcsi ro and intent 
for iffiitrimony, Knowledgo by one or both of the parties of tho 
oxistonco of tho impediment becomes immaterial, o::ccpt as it may 
affect tho q^uGstion of the desire and intent of the parties. 
Thcro aro nunorous cases \7hich havo uphold the lriarria{^;o whore c 

one of the parties must have known of the iinpcdinant, and several in 
which taiOT/l^dgc by both prx tics was disclosed by the ^vidcnco. Other 
courts, hov/ovcr, \7hilc subscribing to the general rale, have 
refused to apply it wher. it appeared that both parties were conscious 
of the unlawfulness of the relationship. 

In view of this confusion, an attcntp has been made in 
the Digest to state tho rule as a.pplicd in each jurisdiction v;hcrc 
the courts have h.ad the quostion before them, and as far as possibla 
to indicate the nature of the facts as disclosod by tho opinions. 
For further treatment of the questions included in the 
Digest, and of the sub.jijct of Comnoii Lav; -'hr::ia™e as a \7hole, 
reference is mr.dc to 

1 Bishop on Marriage, Div, & 3...p. , Chap. XV, XXK, XXXH; 

18 Ruling Case Law, M arriagc. See, 10-12, 57-67; 

26 Gyc. Ilarriagc, pp. 836-841, 871-882; 

L.a.A. 1915E. 1-121, and notes. 
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^' YalidjL.tx_al :- Goi.mon law narriacas contracted in Alabama arc "'did, 

Hard V. Herl, (1916) 194 Ala, 613, 69 So, 885, 

.L-1^»A.- . 19161), 1243; 
Prince v. l^dwards, 175 Ala. 532, 57 So. 714; 
White V. Hill, 176 Ala, 490, 58 S o. 4'x4; 
\7illians v. State, 151 Ala, 108, 44 3 o, 57; 
Hawkins v. Hawkins, 142 i. la, 571, 38 S o* 640; 

110 ..m. St, R. 53; 
Tartt V. Negus, 127 Ala. 301, 28 So. 713; 
Nicklc V. State, 21 So. 66; 
^^shlcy V. S tato, 109 Ala, 40, 19 So. 917; 
P arley v, Farley, 94 Ala. 501; 
Bocgs t. State, 53 -.la, 108; 
V,'illians v. State, 54, 'Ala, 131; 
CanpbGll V, Gallutt, 43 A la, 57. 

II, Essentials of: — Cohabitation as man and wife is necessary 
to consurxiate r. cor.Tmon law narria{^e, even thoiXQh. the 
agraonentis niade vcr x^erba do -Draescnti . 

Herd v. Herd, supra; 
Hawkins v. Hr.wkins, supra; 
Ashley V. ut:itc, supra; 
White V, Kill, supra; 
Tcrtt V, IlcGUs, supra, 

Mutual consent between the parties to be husband 
and v/ife, v;hcn followed by cohabitation, is sufficient, 
though the parties nay not have supposed that such mar- 
riacG v/as lij.::al. It is not necessary to the r.r.rriaGc 
th-t the a;j'rocr.ont should hav£ been in torns "to bo 
husband and vifo in t he eyes of the lav;," 

III. Presunrption of, fron Go habitation after Hcnoval of L.ipodinent ;- 

Where the pr'rtics wore cerenoniclly narried 
and live.l toget^.er as r^r-n and v/ife, thou^li one of then 
had a spouse liviiir', their cohabitation, after tte 
death of such spouse arid after they Ic^'rnod of his 
.death, \/arr:intod the inferaicc that the parties ronev;- 
ed their matririonirl pl'j/^^icr. and entered into a new 
understandinj that they v/ere hencji'orth husland ani 
v/ifc in lav; as woli as in fact. 
Prince v, Sdv;ards, supra. 



Tha court soomGO. to infer in this oaso that tha 
rolr-ti-on. butwaon tho mrtios in its origin v/.'s illicit, 
although' it did not r'.ppciir thr.t tho nun knew that the 
woraT-n had another husbrind until ho was informed of tho 
I'-tter's death. Tho court rjcognizjd tho rula that a 
ulation in its origin illicit v/ill be prGsumod to so 
continua until a chango is proved, but held that this 
presumption v/as one of fact and might be overcome by- 
proof of continued cohabitation after the removal of 
an obstacle to their marriage without evidence of any 
nev/ agreement between the parties. The foilovang iiilo 
from Adger V. Acterman, 115 Fed. 124, was quotedvith 
approval : 

"IVhere parties who are incompotont to marry 
enter into an illicit relation v/ith a mrjjifest 
desire and intention to live in a matrimonial 
union rather than tn a state of concubina,go and 
the obstacle to their marriage is subsequently 
removed, their continued cohabitation raises a 
presumption- of an actual marriage immediately after 
the removal of the obstacle, and v/arrants a 
finding to that effect." 



COmiON LAW mBRIAGE 
AL/.SKil 



Vn.lirli,ty of:- Gomnon If'-vif narriagcs contracted in the Territory of 
Alaslca since August 1, 1917, arc not valid, but such marriasos 
contracted prior to that dato arc probably valid. 

Act of l.iay 3, 1917, in effect August 1, 1917: 

"Sec, 1. No persons shall be joined in n&r- 
riar;c in this Territory until a license shall have 
been obtained for that purpose fron a duly appoint- 
ed and qualified United States CcKfljissioncr." 

('Scotions 2 to 11 regulate the form and issu- 
ance of liccnscti and the celebration of rnarriagc 
thereunder, and prc.-(;.idc penalties for the viola- 
tion of such regulations. ) 

"Sec. 12^ A ll marri ages herea fter contractod 
in vi olatiorL of an:/ of the xccvi \ '•_■-. ir-cct r. of Section 
One ( _lj _q f_.T: i-\ « Act f!h-'.ll. Ir.; uu..']. c'T-d v oid. c:!CCQpt 
as h o^\:r'".af-:;r -QDvidod; Proviacd, tPiat the par- 
tics lo any su-ih void ina,rriage nr..y at any time vali- 
date sucii marxiagc by complying with the requiro- 
EDents of thip Act, and the issue thereof, if any, 
sh'. [ 1 thereupon become legitimate as hereinafter 
pra-?i ided. " 

"See. 13» Ho marriage hereafter contracted 
shall V-e voided either by reason of the license hav- 
ing been issuad v/ithout the coii^-Gr.f- cf ttia parents 
or guardia.n of a rJior, or by a comrrls^ioner not 
hav'-ic jurifjdictiot) ^^o -'sstig >.he sar.o; or by 
re;-" 50:: of any omr .,^:U;r', iu:Ccr,.-iCii+.y or irregular- 
ity of form in thb ap-nl:>ca':.?.j.i to^- zt^ j.icerise or 
in tho license ■Jtc'y'/x",.. or by re' dcrx of the incom- 
p^-jte.r^cy of tho wirn-.-E-of? :-o 3^-.ch rja-i'i.''-£,G, or 
mor-i than or? yoa/ {'..] yf.tf.v ^as da-.R of the li- 
censo. if tus r^a rr.la;".--r '.s '"'i ct'^^r ::e.r;e3ts law- 
fuJ and :.s r-xfui-rt -.;--■;;. ivUfj. tJiG ral] bollef on 
the part of t:-Jf- pfcrMoa3 so r;?..;r\c;d, cr e'th^r of 
thsra-, that they iia-ye 'oi'^n la'-.-f-'illy jcined in iraT>- 
rj.ag'u V/h0?.v a marriage has b-sfin ^ielsbratecL in 
the form provided for m this a^r., and the parties 
thereto have inmediately ti-j3 re after asi.-iu;"Cf.d tbo 
habit and repute of husband and wife, and have con- 



timed the same uninterruptedly thereafter, for the 
period of one year U), or until the death of either 
of them, it shall be deemed that a license has been 
issued as required by this Act," 

This act clearly seems to prevent any common law 
^^-r^i^jyoc in the Territory of Alasla. T he license re- 
quired by the act is directed "to any person authorized 
by the lav/s of this Territory to solermize marriage" , 
and all the provisions of the act point to the necessity 
of a formal celebration of the marriage. There has thus 
far been no judicial interpretation of the act. 

Prior to 1917, tha Aat of Congress of June 6, 1900 
(31 Stat, L. 494, Compiled Laws of Alaslsa, 431 to 438), was 
in force. No license was required and the provisions as 
to solemnization do not appear to be mandatoiy. The text 
of the act is as follows: 

"Sec, 431, Ifcrriage is a civil c on tract, which 
may be entered into by males of the age of tv;enty- 
one years and females of the age of eighteen years 
who are otherwise capable," 

"Sec, 432, The following marriages are pro- 
hibited; (l) W hen either party thereto has a hus- 
band or wife living at the time of such marriage, 
(2) When the parties thereto are rQ23.ted to each 
other v;ithin and not including the fcwrth degree 
of consanguinity, whether of the whole or half 
blood, computed acco rding to lules of the civil 
law, " 

"Sec. 433, yhen either party to a marriage 
shall be incapable of consenting thereto for want 
of legal ago or sufficient understanding, or YJhQU 
the consent of either party shall be obtained by 
force or fraud, such marriage is ^cldfoble, but 
only at the suit of the party laboring under the 
disability or upon v/ipiom the force or iraud is 
inposad, " 

"Sec. 434, Marriages maybe solemnized by any 
minister or priest of any church or congregation 
in the district anywhere \7ithin the district, and 
T^ sny judicial officer of the district anywhere 
T/ithin his jurisdiction, and commissioners as ez- 
ofxioio justices of the peace are to be deemed 
judicial officers of the district within the raean- 
in^ of this section. 



"Sec, 435. I» ^^ solsnoiization of marriage 
no particular form is required, except that the 
parties thereto shall assart or Aeclarfi m the^ 
prosonco of each other and of tne mini?ta-, prxest, 
or judicial officer solaranizing the sane, &r/:l i:a 
the prasencQ of at least two attending v/ione330£3 
thfit t-hoy taJca each other to be husband and vafe," 

"Sec, 437. A marriage solemnized before any 
person professing to be a minister or priest of 
any church or congrogation in tlis diw=?tri.ot or any 
judicial officer thereof is not void, nor slx.?.l 
the validity thereof be in anyv/ay affectod^ on 
account of any v;ant of power or authority in such 
person, if such r-iarriage be consui-x2atod with a be- 
lief on the part of the persons so mar;:iGiy or 
either of thorn, tiaat thsy have been lawfully join- 
ed in marriage. " 

"Sec. 438, Illsgitirnata children become legiti- 
mate by the subsequent narriage of their pareiits 
m th each other; and all K&rriages to which there 
are no legal impediments solemnized before or in 
any roligiousorganization or congregation, accord- 
ing to the established ritual or form commonly 
practiced therein, are valid." 

III. Presumption of^ from Cohabitation after Removal of Impediment! 
Section 14 of tha Act of J^Jay 3, 1917, in effect 
August 1, 1917, provides as follows: 

"Sec. 14, If a person during the lifetime of 
a husband or vife with whom the marriage is in 
force, enters into a subsequent marriage contract 
in accordance with the provisions of Section One 
(1) of this AQt.and the parties thereto live to- 
gether thereafter as husband and wife, aid such 
subsequent marriage contract was entered into by 
ono of the parties in good faithj in the full be- 
lief that the fo"rm.er hurband or wife \7as dead, or 
that the former marriage had been aimulled, or 
dissolved by a divorce, or Vv^'ithout knowlgdgo of 
such former marriago, they sloall, after tne in-- 
pediment to their marriage has <iecn removed by 
death, or divorce "of tm other party to such former 
marriage, if thoy continue to live togcthar as hus- 
band and wife in good faith on the part of one of 
them, be hold to have been legally married from and 
after tha removal of such imped ir.a3nt,' and the issue 
of such subseciuent marriage shall he considered" as 
the legitimate issue of both parents." 



ABjzoasi. : 

I. vauditv ^^'^ Oofflmon lav; mo-rrioges contrcctod since Octobor 1, 1913, 

^^Q not valii- 

Rcvisad Statutes of Arizona, 1913. Civil Coda: 

"Soo. 3844. Tha common lr.w rulo that a 
marriage nxiy bo contractad by agroomont of tha 
parties without marriage coromony is hereby 
abrogated and no marrif.gG contracted within this 
State shall bo valid u^iless a license bo issued 
as provided in this chapter, and a marriage. 
solemnized by one of the persons authorized by 
law, or by someone purporting to A.ot in the 
capacity of a clorgyman, judgo or justice, ard 
bollGVQd in good faith, by at least ono of the 
parties, to bo such." (Effective Oct. 1, 1913.) 

By reasonable inference from the above statute, common- 
law marriages contracted prior to 1913 are valid. See also tho 
following statute. 

Arizona Revised Statutes, 1901: 

"Sec. 3098, All persons who at any timo 
herctoforo have lived together as husband and 
wife for a period of one year or more, and v/ho 
shall continue to live together for a period 
of one year from and after tho time this 
chapter takes effect, or until one of tho par- 
ties shall die, if death occurs before tho ex- 
piration of one year after this chapter takes 
effect, shall bo considered as having been 
legally nr-rried, and the children heretofore or 
horoaftor bom in such cohabitation are declared 
legitimate." (Took effect Sept, 1, 1901.) 



I. Validity of:- Common lew mai^ringos oonlfcractQd in Artonsas are n<t. 

valid. 



"The doctrino of so-callod •common lav/ 
marriages* has never obtainod or Ijecomo a part 
of the laws of this Stato." Furth v. Purth, 
(1911) 97 Arlc 372, 133 S.W. 1037, Ann. Gas. 
1912D, 595. 

Tho aboya v/rs tho first case to clearly docido tha 
quGStion in Arlcinsas. It has been cited in later cases 
with apparent approval. 

Farmer v. Towers, (1913) 106 Ark. 133, 152 S.W, 993; 

Evatt V. Miller, (1914) 114 Ark. 84, 169 S.W. 817. 



C(DI£IQW LAW MABHIAGE. 
CALIE'GMIA 

J-- VclJ^itv -«f »" Common law nurringes contractccL in California since 
Llaroh 'as. 1895, aro not valid. This is the result of -n amod- 
ment to Section 55 of the Civil CodQ v/hich took effect on that 
date. The Section, as amended, roadsas follows- 

'•Section 55, Ilarriage is a personal relation 
arising out of a civil contract to v;hich the consent of 
parties cajxablo of making the contract is nocossary. 
Consont along v/ill not constitute marriag e; ; it must be 
folloi7od by a solemnisation authorized by this codOo" 

See also: 

Norman v. Thomson, 121 Cal. 620, 54 Pac, 143, 

49 L.R.A. 343. 
In re Shipp's Estate, 144 Pac. 143. 

Prior to the above candndmont, common la\7 marriages v/cro 
valid in California. See cases cited bolov/, 

II, EssoBtials of J- Prior to the adoption of the Code in 1872, it is 
• probable that *hero the marriagp was contracted fay- voyba do 
-proosonti cohabitation was not .necessary. Also a contract 
130 r verba do future cum copula was sufficient to constitute 
ma rriago . 

Estate of lIcGausland, 52 ,Cal. 577; 
White V. White, 82 Gal. 427. 

See also: 

Letters v, Cody, 10 Cal, 533. 

After the adoption of the Civil Code on Ifcrch 21, 1872, 
and until the amendment of 1895, it was required that consent 
bo followed by a solemnization "or by a mutual assumption of 
marital rights., duties, or obligations," In intcrproting this 
provision, the Supreme Court has held that "mutual assumption 
of marital rights, duties or obligations" contamplates cohabitation 
between jjho parties publicly as husband :"-nd v;ife, and.,th;it secret 
relations in the manner usual with men and laistrcss do not amount 
to such a constimmation. 

Sharon v, Sharon, 70 Cal, 633, 32 Pac. 26; 

Kilburn v. Kilbum, 89 Cal. 46, 32 An.St.R. 447; 

26 Pac. ,6S'8; 
Toon V, Hubefty, 104 Cal, 260, 37JPac. 944; 
Pooplo V, Lehmonn, 104 Cal. 631, 38 S'ab, 422. 



COMvION LAW II/IRHIAGS 
COLORADO 

I. Validity of:- Common Lav; Kr-i-riagos contrr.ctcd in Colorado arc valid. 

■ Klipfol V. Klipfol, 41 Colo. 40, 92 pao, 26, 

124 Am. St. R. 96; 
O^ylor V. Taylor, 10 Colo, App, 303, 50 Pac. 1049; 
Mattooto V* Mattooto ot al. , 52 Colo. 566, 

151 pac, 448; 
PGory V. Pocry, 27 Colo. App. 533, 150 Pac, 329; 
LIoclc V, Ghnnoy, 36 Colo. 60, 27 Pac, 538; 
Pools V. Tho PooplG, 24 Colo. 510, 52 Pac. 1025, 

65 Am, St. R, 245. 

II. Essentials of;- In Taylor v, T ay lor, supra, it is intimated that a 

common lav/ marriago \7ould not bo affected ty agrocmcnt alone, 
but that the agrGament must bo consummated by cohabitation 2.S 
haaband and \vi f o . 

Whether an agroomont -per verba do futurp cum ooxiula v/ould 
be suffioiont in this state, is not revoalod by tho decisions, 
but the language used v/ould indicate that the courts, in speak- 
ing of agraomont, havo had in mind agroomcnts per varba do 
x>racscnti. 

III. presumption of ^ from Cohabitation aftcyYRemoval of Impcdimpnt ;■ " 

In: this state tho presumption of marriage between parties 
who continue to cohabit v/ith tho dcslro and intont of matrimony, 
after tho removal of the impediment, is applied in its fullest ■ 
extent. In Poole v. Tho Pcoplo, supra, the court quotes aridL 
applies tho follovj'ing rules: 

"If parties desire marriago and do v/rhat thoy 
can to rondcr their union matrimonial, but om of 
them is under a disability, their cohabitation thus 
mi trimonially meant and coritinucd, after the dis- 
ability is removod, will, in law, mako them husband 
and wife, from the mopiQnt that such disability no 
longer exists. .1 Bishop on Marriage, DjLvorco and 
Soparation, Sees, 970, 979. Oi*, a s otherwise stated 
by this author, 'to employ \iiDrdiS more nicely accurate, 
and dovor a larger ground",, tho living together of 
i5ftxrlog«abioTpairtloBj.-a single dcy gs married', they 
moaning marriago and the law requiring onl^ mutual 
consent, makes thorn husband end wife, 1 Bishop on 
JJarriagc, Divorce and Soparation, Sec, 975." 



In Mock V, Chaney, supra, it appaarad that a man 
divorced in Colorado, aiid barred by its lav/s from re- 
marrying within a year, contractod a marriage in Now Mexico 
withili thab period. The parties then roturnod 
to Colorado and cohabited continuously as man' and wife, 
both before and after the expiration of tneycar. The coturt 
held that it was ijumato rial v/hother the New Mexico marriage 
would be recogniged as valid in Colorado inasmuch as, assuming its 
invalidity, the parties had contracted a valid common law mar- 
riago at the expiration of the year under tho facts stated. 



COTMOIT LA\7 MAItRI/.GB- 
CONITECTICUE . 



Validity of:- Common law marriages contracted in Connecticut 
are probably not valid. The question has never been 
before the Supreme Court, but the statute would soem to 
exclude all marriages not solmnized in accordance v/ith 
its terms . 

General Statutes, Revision of 1902, Section 4538, 
as jeenacted with an immaterial amendment in Public Acts, 
1917- p. 3299: • 

"All judges, justices of the peace, ani or- 
dained or licensed clergymen belonging to this 
state or any other state, so long as they con- 
tinue in the work of the ministiy, may join per- 
sons in marriage and all marriages attempted to 
be celebrated by any other person shall be void; 
but all marriages which shall be solemnized 
according to ths forms and uses of any religious, 
denominations in this state shall be valid." 

That common law marriages were not valid in 1880, 
lias been held by the United States Beard of Pension 
Appeals . 

In re Sarah A. Bartlett, 15 Pension Decisions, 390. 



COMTOIT LAW MAIffilAgE 

liELAWARE 

I. Validity of:- Common lav/ marriages contracted in Delaware since 

May 1, IS 13, arc valid, and the same is apparently true of 
marriages contracted prior to that date, although thpro 
have been no decisions squarely tip on t lie point. 

The Revised Code of 1852, Chapter 74, Section 2, reads 
aa folloff/s: 

"Every preacher of the gospel, ordained or 
appointed according to the ru.les of the church 
to which he belongs, shall have authority to 
solemnize marriage. Also ms:rriages may be sol- 
emnized or contracted, according to the forms 
and usages of any religiors society, where 
either of the parties belongs to such religidus 
society. The Mayor iSf V/ilmington also may 
solemnize marriages. 

But such preacher or Mayor shall not sol- 
emnize a marriage to v/hich any white person is 
a party without a license regularly issued; 
unless the banns of such marriage shall have 
been published at some place of stated religious 
worship, m thin the hundred of the woman's resi- 
dence, on tv/o Sabbaths immediately after. divine 
service, aM'iio obj-^fltidn-dadc to -such marriage; 
under penalty of boing deemed guilty of mis- 
demeanor and fined thirty dollars. 

If any person, not authorized by this 
section, shall falsely sochemnize a marriage, 
he shall be deemed guilty of a misdemeanor ani 
shp,ll be fined five hundred dollars, and such 
marriage shall be void, unless it be in other 
respects lav/ful, and bo consummated with the 
full belief of either of the parties in its 
validity." 

There is no provision in the statute that marriages 
not solemnized as provided therein shall be void, and its 
provisions seem to be directory only vi thin the doctrine 
as laid down by the great weight of authority in other 
, jurisdictions. 

The marriage law was raonactod in somewhat more 
mandatory terms in the Act of 1913 (Revised Statutes, 1915, 
sections S393 to 3001). Section 9 of this Statute, hovraver, 



2— Delaware . 



seems to expressly recognize comraon lawmarricTgo as valid 
by the following provi si onj 

"Nothing in this chapter contained shall 
be deomod or taken to render any common" la\v or 
othor marriage, otherwise lawful, invalid by 
reason of the failure to take out a license as 
heroin provided." 



CQPffilON LAW MRRIAGE 

DISTRICT OP COLUMBIA. 

I. Validity of:- Common law marriages collt ranted iti iho District 

of Columbia arc probably vdlid. 

The courts haVo never squarely passcd^upon the point, 
but in T ravers v. Roinliardt, 25 App. D.C. 567, it is said 
,Obitcr; 

"That an infoimal marriage Qontractod per 
verba do praosonti constitutes a valid marriage 
by the coramoh law, which then, at least, provailcd 
in the District of Columbia, there can be no doubt." 

The Supreme Court of the United States has held 
that statutes regulating marriage, which do not in 
oxpross terms provide that marriages shall be void 
if not solcranizod in accordance vrtth their provisions, 
arc directory onljt, and that common 'lav/ marriages arc 
valid. 

Moister v. Moore, 96 U.S. 76; 

Travcrs v, Reinhardt, 305 U.S. 423. 

The statutes in forco in thj District of Columbia 
do not appear to be mom mandatory in their terms than 
tho statutes of Michigan and New Jersey, v\?hich v/cro involved 
in the* cases cited above. 



C^jmm LA.\7 MARRIAGI 
FUORIM 



I. Validity of;- Consmon lav; mnrriagos contracted in Florida aro 

valid . 

Iho prosont statute regulating marriage (Sees. 
2574 to 2585 Compiled Laws of 1914), is identical v/ith 
Sees. 2035 to 2037 of tlo Revised Statutes of 1892. This 
statute has been declared by the Supreme Court to be 
directoiy only, and a common law marriage contracted 
while it was in ffiroo has boon held valid. 

Og,ras V. Hcndrix, (191€) 62 Pla. 446, 57 So. 345; 
Warren v. V/arrcn, 56 Pla. 132, 63 So. 126. 

A common law marriage contracted shortly after 
the clgso of the Civil V/ar was also held valid, and 
the lav/ existing at that time was hold to be direct- 
oiy only. 

Daniel and Sans v. Sans, (1880) 17 Pla. 487. 



COMMOII lAV/ MAHlIAiE 
GEORGIA 

I. Validity of ;- Except for a short period bctwcon January 1, 1862, 
aM Docombor 14, 1863, d^^^ing which tirao Soction 1658 of the 
Code of 1861 v/as in force, conmon lav; marriages contracted In 
Goorgia have boon valid. 

Smith. V. RcGd, (1916) 145 Ga. 724, 89 S.E. 815; 
' Drawdy v. Hesters, 130 Ga. 161, 80 S.E. 451} 

Smith V. Smith, 84 G;:. 440, 11 S.E. 496, 8 

L.R.A. 362; 
Clark V. Cassidy, 84 Ga. 662; 
Askovv V. Duprcs, 30 Ga. 173, 

II. Essentials of;- 

(1) Cohabitatioh is not necessary to conroleto a 
marriage if the agreement is made per verba de praesenti. 

Dictum in Askev; v. Dupres, sij-pra. 

(2) A marriage per verba do futuro cum copula is 
valid. » 

Dictum in Askov/ v. Dupres, supra. 

(3) But wtero cohabitation is not in oonsumnation 

of the marriage agreement, but is commenced in reliance 
upon the promise b^ tho mrji to the v/oman that he will 
marry her legally dn the futute, a marriage per verba 
do Cuturo is not established. 

Hill V. State of Georgia, 41 Ga. 484. 

I II . Presumption of. from Rohabitation after Romoval of Impcsdimsnta" 

(A) Cohabitation originally meretricious. Whero 
the cohabitation between a man and a woman was origin- 
ally illicit or merr^tricious, the presumption is that 
it continues so, but a very slight change will be 
seized hold of in order to presume the marriage. The 
burden is on the party claiming the validity of the 
marriage, to show not cnly that the illicit relation 
had terminated, but that it had tcininatod by the par- 
ties entering into an affirmative agroenc nt to boccmo 
man and wife, 

Drawdy v. Hesters, supra, 

(B) Cohabitatiori not originally megotricious. 
Whffire a ceremonial marriage contracted between tb& 



parties iss vrid bocatise cf tho existonoc of an ImTicdii.it-.nt 
];. r'-v^ntinfi; nvrr-] , -^.n by .no cf then, hiit the lor.rtics donirn 
and intend mati-imouy nnd contiraic ccliabitation after tlic 
removal of the iinp(^d m^nt , a ccnmon ir'"/ ti'.ai'rii.gr; is ofa^oct- 
cd as of thu date of tho removal of the iniijcdimont. A ro- 
nev/ed consent will be inferred as cf that time. 
Smith V. Rccd, supra. 

In Smith v. Rccd it was held that tho parties v/c^uld 
be considered as Itiwfully married where it appeared that 
a prior v/ife cf tlio man v;as living and undiA'orccd at thn 
time the i7ir.rria«?;e ccrcmciiy was performed between the 
parties, but that this fact was unknown to tho woman, 
and tho parties continued to dohabit for a long time after 
the death cf tho -jrior v/ife. 



C(3r#iaiT LAW lIAirJAGE 

HAVZA.II 

I. Validity of;- ^ Ooraraon lav/ marriagos contraotod in tho Territory 

of Hawaii aro valid. 

Hawaii has passod tlirough many political vicissitudos. 
It was an independent kingdom down to 1893o Shortly ax'tor- 
wards it bocami a republic and contini.-)d as such nntil 1900, 
when it was coded to the United States and bocsjaio a torritcijr. 

The early marriage laws w.ro golziemGd by tribal custcrn, 
but in 1830 Kc-shumanu "married the whole nation at" once, as 
it were," by docrGcing that thoro should be but one v/ifo for ' 
one husband, and that those who had boon living together and 
continued to live together thoroaftor should be taken to 
bo married, and a subsequent roiigious coromoi^ bj such persons 
was unnocjssaty. (Jacobs v, SumrainSo (1878) 4 H. 115, 115.) 

A la-/ regulating marriages was pp.ssed in 1846, and v/ith 
some slight changes, has been re-enacted by each succeeding 
regime. Section 2905 of the Heviscd Lav/s of Hawaii, 1915, 
provides: 

"It shall in nq case bo lavful for anj'' persons 
to many in thJs Territory with(5iit a license for that 
pui'poso duly obtained from the agent duly appointed 
to grant liconses to marry in the jadicial dist^-^ict 
in which the marriage is to bo Oolobratod." 

This provision is substantially the same as that con- 
tained in Section 1870 of the Civil Lav;s of 1897, ard in 
Section 1284 of tho Civil Code of 1859. 

In Godfrey v. rto'vlanci, et'al., (1905) 16 H. 377^j the 
Supreme Court of the territoi^' hcM that the statutory 



la.— •-Hawaii. 



provisions quoted above vas dircctoiy only and an instructiidn 
given ty the Trial Coiirt to the offoct tijat the .jury, to 
establish a irarriagc, must find, that a liGonso to ra-'.riy was 
obtained and a niarriago CGromony porforiiiKid was erroneous. 

It was similarly hold by tine United States District 
Court for Hawaii", in the United States of America v. Loo Sa Kco, 
(1908).;3 U.S. Dist. Ct. of H. 365, in passing upon th3 
validity of a marriage bctv/ccn Chinese persons, that it vas net 
nccossaiy thr* the parties should have observed the Lravs of the 
Torritffiiy as to foims and corcmcnics, but that if tho -T.arties 
agreed to be ninn and wifo, and lived together as such, thoy v/c re 
duly married, citing Hcistcr v. Moore, 96 U.S. 76. 



COMMON lAW MARRIAGE 

IDAHO. 

Validity cf :- Common law marriages contracted in Idaho arc valid. 

The present lav; relating to the solemnization of 
marriages originated in an Act to RcgLilfetG Marriage 
g.pproved -ami in offcot July 12, 1877 (L. 1877, p. 24). 
Section 8 cf this act, which is now Section 2620 of the 
Civil Code of 1908, provides as follows: 

"Marriage must bo solemnized, ait honti cat nd , 
and roccrdcd as provided in this chapter, but non- 
compliance with its provisions docs not invalidate 
,'an^ lawful marriage." 

The Supreme Court rcvicvrod this statute in Euf f v. Huff, 
(19111,20 Ida. 450, 118 Pac. 1080, and held that notwithstand- 
ing its provisions a common law marriage contracted in 1880 
was valid. 

Section 3628 to 3637 of the Civil Bodd of 1908, which 
originated in an act of the kgislaturo of 1895 {Lc 189B, 
p. 166), pTCSvidc for tho issuance' of marriage licenses. The 
courts have^ not yet decided v.'hether a license, in accordance 
with this act, is necessary to give validity to a subsequent 
marriage, but the terms of the act dc not appr^ar to be 
mandatory and the probability is that the courts will rule, 
when the question is raised, that a license is not nodessaiy. 

Essentials of; - Cohabitation is necessary too offr^ct a common 
law imrriagc, even though'.thc agreement be p er verba do 
pra^Bonti. Section 1 of the Act of 1677, wMch is now 
Section 2611 of the Civil Code of 1908, J provides as follows; 

"Marriage is a personal roLat'ion rising out 
of a civJ.l contract, to s^hich tho consent cf the 
parties capable iSf making it is ncccssaiy. Con- 
sent alcno v/ill not cemitutc marriage; it must be 
folloTOOd by a sclomnization, or by a mutual assump - 
tion of mar xtr-l rights, d uties, o r cblip:ai;ion5 ." 

The words xonderlined ar<| copied from the California Code 
of 1872, and have be-n interpreted in California as rendering 
cohabitation a necessary clement of a valid common law fflarriagCi 
(Sec Title, California, in this digest.) 



III. Prcstuaption of. from gohnbitation after Romoval of Impediment!- 

Gohabitr.tion not originally mcrotrioious. Thia 
Stato is in linj with tho vcight of authority to tho 
affoot that vhorc the parti s have manifest -d v- dcsiro 
and intent ^fcr matrimony, as evidenced by a celebration 
of marriag.-,, a ecnnnon lav; marriage will b" prosura'-.d from 
proof of the continuance of cohabitation as mr.n and v;ife 
after the removal of tho impcdim.-jit vjhich rendered tho 
original marriage void. 

Huff., It. Huff, supra. 



QOniOE LAV/ MAERL^GE 
ILLINOIS 



Validity of-- Coramn law marriages c ntracted in Illinois since 
Jtily 1, 1905, are n>' t valid. This is the result of an act 
of the legislature of May 13, 1905 (L. 1905, p. 317,, in 
effect July 1, 1905) Secti n 4 rf this act prcvides in 
part as follows; 

"Provided, h wever. That all inarriagss common- 
ly lmc\m as 'coma n law marriages' hereafter enter- 
ed into shall be and the same are hereby declared 
null and void unless after the 0';,ntracting and 
entering into 'f any such coitacn law marriage a 
license to marry be first obtained by such parties 
whc. have entered into such orram.n law mai'riage, and 
a -marriage be solemnized as provided by tais act 
in the same manner is is provided fur persons whr 
have f'btained a license to be joined in rmrriage 
and are ab ut tc be joined in any such marriage. 
And any .children born to parties who have entered 
into such c mraun law marri-»ge sho,ll be and are 
deemed legit imo.te upon the parents having obtain- 
ed a licenia to marry and are married in the maimer 
provided in this act." ' 

see also, v;ilscn v. Cook, 356, Ill4:60, 100 
N.y. 222, 43 L.E.A. (N.S.) 365. 

Comm n Lav/ marriages contracted in lUin.is prior 
to July 1, 1905, are valid. 

The narriage la^;/ of Illinois, as it existed prior 
to the amendment cf i.©QB, originated with the Revised 
Statutes of 1874, which reenacted tlie provisi-^ns of the 
Revised statutes of 1845 without material change. This 
statute v/as e:camined and construed in port v, pert, (1873) 
70 111. 48, and it v/as there held that the statute was 
directory only, and that a marriage not solemnized in 
accordance with its provisions would be a valid common 
law marriage. This case has been followed by a long 
line of decisions, --f which the more important are as 
follows s 

Hobblethv;aite v. Hepworth, (1381) 98 ill. 26; 

C3rt\'7right V. MCGbwn, (1887) 121 ill. 388, 
2 Am. St. R, 105, 12 H.E. 737; 

MoKenna v. McKgnna, (1899) 120 111. 577, 54 W-B. 641; 



Robinson V. Ruprecht, (1901) 191 111. 424, 

61. N.E. 631; 
Hutchinson v. Hutchinson, (1902) 196 111, 430, 

65 N.Bc 1023; 
Manning v. Spruck, 199 111, 447, 55 N.S. 342; 
Heymann V. Hcymann, (1905) 218 Ill« 636, 

75 :T.3. 1079; 
Harold v. Mokor, (1912) 257 111, 27, 100 H.S. 277. 

II Essentials of t- 

(A) a marriago yev verba do future cum co>?ula is valid. 
Port V, Port, supra; 

Hobblcthv/aite v. Hcpv/orth, EUTora; ■ 
Stoltz V, Doe ring, (1885) 112*' 111 234. 

To.' constitute st ch a marriago, havover, it is necessary 
that the parties cohabit vj-ith marital intent as a consumiTiation 
of the prior agreemGnt, Cohabitation, in anticipating that 
tha parties v/ill be married in the future, is not sufficient 
to consummate the marriago. 

Hebbloth-.'/aito Ve Hep^7orth, supra; 

Stoltz V, Docring, supra, 

(B) Whether cohabitstion is necessary whera the agreomont 
is per verba dc nraa sentig has not been clearly decided, 

r.i ' — — — ^— — — — — — » o 

■^hcre are dicta to the effect that a contract per verba de 
praesonti is sufficient evidence of a marriage, but it is 
intimated in at least one case that an ascunption of the 
marital relation is necessary to effect a confcon law marriage. 
The question can hardly be said to have been settled. 

Port V, Port, supra; 

McKenna v, McZeniia, supra. 

III. Presumption of, from Cohabitation after R(3moval of Impcdimentj- 
": .IJfpc» this subject the cases in Illinois are in 
conflict, and the present rule is in doubt. The follow*. 
ing is a brief summary of the decisionso 

(A) ffhsrg one of the parties has Miov/lodgs of the 
impediment* IN Cartv/right v. McGown, supra, it v;as held 
that a common law marriarje could not be presumed after 
the removal of an impediment where it appeared that one 
of the parties had knowledge of the impediment, at the 
time that the ceremonial marriage was contracted by them, 
and the other party had remained In ignorance of the 
impediment, both be fore and after its removal, 'fha 
court reasoned that, under these circumstances,, the 
marriago vfas meretricious in its origin as to the man, 
and that to establish a marriage as to him it was neces- 
sary to prove a jiew agreement, after the removal of ^he 



agreoment would suffioo to change the rolatiou from an 
illicit ono to that of a legal marriugo. It was further 
reasoned that such an agreamont oould hot be prasunad 
to have beon ontered into between tho pjirties, becuaso 
of the fact that the v;onan apparently had no !ariov/le dge 
which vrould cause her to regard such an agreement as 
necessary. 

In Robinson v. Rup^i-pecht , supra, the court, while 
distinguishing Oartwright v. MoG-ov^an, nevertheless reach- 
ed a conclusion wiaich is- difficult to reconcile v/ith the 
reasoning in that case* 

( B ) Whero -partios man'.v in gcood faith^ without 
hnowledgs by oithor of the impediMent « In the course 
of the opinion in Cartwright v. McGowii, supra, the 
court stated the following rule; 

"Where both parties are married in the fixed 
belief, founded on an apparently good reason, that 
they are capable of entering into the marriage con- 
tract, when, in fact, one of them is not, if they 
continue to cohabit as man and wife after the re- 
moval of the impediment to their lawful union, tho 
law will presume a common lav/ marriage by the acts 
of the parties, in thd absence of any evidence to 
prevent such presumption." 

This rule was applied in Manning v. Spi;53!ck, supra, 
and, to some extent, ,in Robjuson v. Rupprecht, supra. 
The rule was apparently inti^nded as an exception to 
that which v;as applied in Cartwright v, McGown, tut it 
is difficult to reconcile ''/ith the reasoning of the 
latter case. If an agreement in fact is necessary 
after the removal of an impediment, it is difficult to see 
how much an agreement can be presumed where both parties are 
ignor^t of its necessity, and apparently upon this theory the 
court, in People v, Shaw, 259 111* 544, refused topresumo a 
marriage * 

In People v» Shav/, aupra, it appeared that the parti as 
married in New York, believing in good faith that a prior 
husband of the woman had obtained a valid divoi'ce in 
California, v/hich, hov/ever, was void under the law of Nev; York* 
The parties cohabited in Illinois after the death of the 
prior husband. The court refused to hold that there v/as a 
valid common law marriage in Illinois, under the foregoing faicts, 
stating its reason as follows; 
stating^ its .reason a,^^ -ti^ll'y-'rst 

"There is, nothing in the record which indi- 
cates that these parties comtemplated or desired 



such a oontraot. Their cohabitation ;vas pursuant 
to the ceremony of marriage perfortoed in ITew York 
and it dees not appear that either of thera 'doub.t- 
ed the validity of that marriage until after their 
separation." 

The conclusion in People v. Shaw seems to be 
directly contra to that in Manning v. Spurcii, and 
Robing .n v. Kupprecht, and if it is to be accepted as 
the filial word upon the subject, it would appear that under 
■ the present law of Illinois a common law marriage can- 
not be presumed in any case from cohabiJ?ation after 
the removal of an impediment, however innocent oither ' 

or both of the parties may have been in entering into 
a ceremonial marriage. To establish a common l&w mar- 
riage in such a case there must be proof, of fadts from 
which a new, express agreenent betv/den the parties-may 
be implied. Such a rule is clearly out of line with 
the great v;eight of authority. 



COmON IA\7 MAERIAGE 
INEi;JIA 
!• Validity of;- Con -,cn l-^' marriages contraatcd i.i Indiana arc valid. 

The proves i.ns of the Ecvis-d Statute of 1852, 
Claaptcr 67, which arc still ir. fore-, v/ith somo im- 
matorial nmcndjnonts (Bum's .Arin Stat. 1914, sees. 
8357 to 8376), hav: bc-n rovlcwod and held to be , 
diroctciy onl^. 

Tct'-rv^Tot r, (1884) 101 Ind, 129 

An act to rogulxto the issuance d.f marriage li- 
censes v/as adcpt'-d in 1905 (L. 1905,215, Sum's Ann. 
Stat., 1914. Scca. 8363 to 8B?0), in which it is pro- 
vided that marriagop brt-v^on residents of tar. state, 
contracted outside cf the state fox- thr- m^rposc of 
evading tiic provisions cf the act, shr:*;: h -. void. This 
provision, hov;cver, v/ould net sccra to .afx:.ct th: validity 
of ccmracn lav- rn.arriag-.s ocntraotcd v.ithin the r-tato', 
cai:ccially in vicv.- dif tho folluving provision cf the 
la\7 of 1852, v.hic.h i?as navor been renoalcd; 

"7. lie marriag: shall bo void er voidable 
for th" -.7?.nt of li'-cnso, or athor forma lity re- 
quired by la:, if oit!rer of the parties therotr 
believed it to o.: a legal m.arriage at the time." 

III. Prosunption cf, frcn Coi ie.'.iitetion after Removal of I m i^eeduicrt; 

A r.r.rriagc -./ili be presumed where pavti .s ervo 
entered into a cereracnial marriage and have contini'^d 
cohabitation in the op.n and aclcnov/lcdgod. relation cf 
husband and v.lfo after the removal of an irnpcxllmoif 
v/hi ch oy.iated at the time of the ccrerncniel marri-ire, 
and this prcQi<mpticn is net :vei"Comc b''' tlio fact th.-t 
the surviving s-^ousc ."xlr-'its that thor; wat, cnly one 
marriage between tho partica. 
Teter v. I-,tcr, gri.Ta. 
In the forej;ci:ig case, tho inroedim-snt v/as the 
existence of aprlcrvife of tix; husbrnd, jjnd tho evidence 
indioatec thrt tho parties -may h ewe believed ir .good 
faith that she had obtain^l a divorec. In fact, hov.'cvor, 
the divorce v/.as net obtelnod until after t''i narria.'^e, 
V/hcthor the v/ifc l:nc\7 of tho divorce, the opinion did 
not disclose. 



A Rccont case decided by the Cotirt of iippop.ln 
incLicntod thr.t tho courts of the state arc not inc lin- 
ed to fellow the c:,so of Totcr v. Tctcr where it sppcr-rv, 
that one of tho parties to a ceremonial marriage v/as 
ignorant of the impediment and of its removal. Under 
such circumstaiKcs, the court is of the opinion tliat 
the presumption of a cubsequcnt agrcemoiit bctv;coii tho 
parties aftoi' tho romovr.l ox the impediment was rebutted 
and that a presumption arose that no valid marriage 
was ever constuimabod bctv/con the parties to the oeromony. 

Compton V. Bonharis (1909) 44 Ind. App. 51. 



INDIAIT TSERI!dC?.Y 

I. Validity of;- Gomraon law raarriagos contractod in Indian Torri'toty 
before it bncarac a part of the State of OTclahoma, in 1907, arc 
valid . 

Davis V. Pryor, (1900) 3 Ind. Ty. 398, 53 S.ff. 506; 
Same case on ap" 'oal to U.S. Cir. Gt. of A"op. 112 

Pod. 276; 
Porter V, United States, 7 Ind. Ty. 816, 104 S.'V. 

855; 
Glarkson v. "/ashington, (1913) 38 Olcla. 4, 

• Ind i an Marri ago s ; - Marriages contracted by Indians /living in a tribal 

relation, and in acccrdance v;ith the custoins of the tribe, arc vS.3J.d. 



CaiKOlT lAV/ IJIAE3tIAGE. 
, laVA 
1. Validity of ;- Cmrrn la\' ,a-',rriagG c ntrcctciT in Igv.t. r.ro vrili'l. 

Pegg V. T&$s, (190)' 138 lows, 572; 
Smith V. Puller, (1906) 108 IT. V/. 765; 
McFarland v. Mol'^arland (1879) 51 lov/r, 565; 
Blanohard v. Lsmbort, (1878) 4r-) Iowa 228. 

J 

li • nssontials of;- 

(A) • A v/rittcn agroGmcnt tc Jo .n, .:.;ial in pracsonti 
is not siiificiont v/hero it is not accompanio'?.. by the 
intent of the parties to ontor the marriafTo relation 

but is intended only as a blind to prevent f-arthor 
prosecution for an illicit relationship. 
Pegg. V. Pegg. supra. 

(B) There lias been no diroot ruling in regard to the 
necessity of cohabitation whore the agreement bctv;ccn 

the partiv-s is per verba- de ■praoscnti. In Blanchard v. Lam- 
bert, supra, however, the following language was tised; 

"It is a settled rule df the common law that 
any mutual agrc-metat between the parties to be husband 
and .wife, in pr^aisonti , followed by cohabitation. 
constitute a valid and bini ing marriage. If there 
is no lGgS.1 disability on the part of either to con- 
tract itat rimony , " 

III. Prcsum-oticn of. from Gol-jabitation after 'Removal of Im'podimcnt ; - 
This question is settled in Ic5wa ty statute, 

Iowa Code of 1897: 

"Sec. 3151. Void Marriages.. A marriage hotwocn persons 
prohiiiitdd by law, or b.rt\veon persons either of v/hom has 
a husband or wife livin;-"^, ia void, but if the parties liv:. and 
cohabit together after the death or divorot; of the foimcr 
husband or wife, such marriage shall b". v.Jid. (C. '73 Section 
2201.)" 
Sec Lee v, Loe, 150 la.'a 611. 






1. Validity of;- Cnnr.-n law Uirriages contracted in Kxna&r? r.re v.'j,3id, 
Hr^vood V. Kiohols (1916) 160 Pac. 982; 
SohuohsiA^t V. uchuGlr.rt, (1900) 64 Xnna. 597, 

60 Pac. 311, 78 M, 8t. T.. 342, 50 L.fi.A- 180; 
Shcrton v. Judcl (1898) 69 Zans. 75, 5o Pao. r^86; 
Mp.lnoji V. Linn, (1899) 59 ICans. CIS, 54 Pf.'.c. 668; 
Stato V. Mci'arlcTJd, 38 KS.ns. 66 i, 17 ?i..c. 654; 
Statj V. V/allcor, :..6 I&ns. 297, 1£ Pac. 279. 

In Stat. 3 V. ;7al!-c.or tho coart rc/icvr.d tho rnarri.r?,go 
statute of tl]G rtato r.nd hold that it t.-;.s diroctciy mcr'cl:- and 
did not jiro'^cnt the ncJcu.g cf a valid Gi-mm.jn Isss marriage. 

Mcistcr V. Mere, 96 U.S. 76. 

The stato statute Its not ba:n osscntiany clianged since 
the decision of that case , and the latrn- case;! have accootcd it 
as decisive cf tiie qa^^stlen. 

II. Essentials o£;- T'ho Eansas casQS have not disouss5ed the essentials 
of ccJirnon lav :.t rriag-T, b-uc in all of the cajos o;:am.inf.d thero 
appears to iifi.ve bc-'-n both an agroeiuent '•'cr vci-ba do priiesonti and al- 
so cohabitation. 

III. PresTjgption of, frumCc habitat ion after B omoval of Iproudiiflcnt; ^ 

In Bchuchi-ii; v, Schuchart, siapra^ the coni't ap- 
proved the frll'^v/ing' rule from Bishop on Marriage 
aixL Divorce: 

"If tlu3 parties desiiie niarri-^gt , and do v;hat 
thcj!- cr:n to render thoir urion mrtrimonial, yet 
one of tbjm is under a disabili-ty - as •7}K;ro there 
is a prior marriage undissolved - their oohabit- 
ation, tlms mat rime ni ally moant, v/ill in matter of 
lav: make thorn hixsbaud and wife f r .m the raomont 
wlicn disability is removed, (1 Bishop Mar, & Div. 
Sees. 970, 975, 979; Toter v, 'Oetor, 101 Ind. 1€9; 
Poole V. The People, 24 Colo. 510, 52 Pac. 1025.)" 

The Kulo iPid dorm v;as broader thnn the riasc 
necessitated, inasmuch as it appeared from the cvi- 
dGnoo that tie parties expressly agreed tc live to- 
gether as 1ms band and wifa after tho romovrl cf *ho 
irnnfcdimont. 



In Hay^vood v. Nichols, a upra . it appoare that 
the parties v/orc co rem on i ally ms-rriod while tho v/ifo 
had a prior husband living, but she snp.'OSGd that ho 
had obtained a divorce. Ho died later, and tho parties 
contimxed to Ir/o togotlior as husband and wife for a 
period of two jj-oars thereafter. The court held tliat 
there was a valid common lavr marriage after tho re- 
moval of the impediment, although the evidence failed 
to disclose that the parties had Icnowledge of tho 
death of the prior husband or entered into a 3ubs3- 
quent agreement. Citing the following; Schul&hart v« 
Sohuohart, supra. 

In Haywood v, Nichols the parties apparently 
married in good faith, suppo8i5,g that no impediment 
existed, but the rule laid down in Schuchart v. 
Schuchart io hrfrii^ enough to cover a case in v;hich 
one ot both of the parties may have knov/h of the 
existence of the impediment. Whether it \7ill be 
so applied is yet undetcirainod. 



COLuMON JAV; LiAHIJAGE 
KBKTUCKT 



Yalidity of;- Ccimon law marriages contracted in Kentuclcy since 
1852 c.re not valid. 

'Jho Pevised Stattites of that date (C. 47, sec, 2) 

er.vjressly provide that: 

"Marriage is prohibited and declared void 
*****'.vhen not s olemnir^ed or contracted in 
tho presence of an autho:dzed ::ierscn or society." 

This provision ha.s reaained in effect to the 
present time (see Carroll's Xentticky Statutes, 1915, 
sec. 2097), and the courts have rulgd in accordance 
with the stf.tement above. 

IDci]ko V. Koonan, (1904) 118 1^. 456, 81 S.T7. 241; 

lirrrig v. Hai-ris, (1887) 85 I^. 49, 2 S.P. 549; 

Kstill Vo Roe^cra, (1866) 64 I^^. (1 Bush.) 62. 

Under t,ho ljj.v as it existed prior to 1852, coinmon 
lav marriages vorc vrlid in Kentuclsy. 

Donnelly v. Donnelly's Hoirs, (1847) 47 Ky. 

(S.3, Monroe) 113; 
^|)iriaro3ly v. Pishly, (1821) 10 15r.(S A.K. Marsh) 
368. 



COMMON lAW MAimiAGE 
LOUISIANA 



I. Validity oi't- Ccimion law marriagea contracted in Louisiana are 

not valid. 

"Under the Civil Ccdos of 1825 and 1870 
marriage io a solemn contract, which. must be 
celebrated by a prieot orninister or a magis*- 
traie, in the prosonco of throe v/itnosoes, 

51ho Civil Codo dooa not recognige raar- 
riagca fcy private agroemont or as retmlting 
from cohabitation as man and v/ifo," 
Johnson's Hoirs v, Rapliael, (1906) 117 La. 

967, 42 So. 470. 

Early cases which are sometimes cited as holding 
to the contrary, are found upon examination to have 
involved tho question of proof of aarriago, as die- 
tingui shod from marriage in fact, and gtatomonts as 
to the validity of an unsolcmnized marriage must bo 
treated as dictum. 

Holmos V, Holmes, (1833) 6 La. 463; 
, Succession to William Hubeo, (1868) 20 La. Ann. 97. 

No casG iias been found in which a comiiion lav/ mar- 
riage contracted sinco 1825 has been sustained. It 
has been hold, howovor, that tho statutory requirement 
that a marriage license be obtained before the celc- 
bi^ation of a marriage is diroctory only, and that a 
marriage dvily colobratcd by a priest bofore throe 
witnesses is valid, though no liconso v;as obtained. 

Landiy v. Bollangcr, (1908) 120 La. 962, 45 So. 957; 

Sabalot V. Populus, (18 79) 31 la. Ann 854. 

Prior to 1825, and while IiOuisiana v/as a Spanish 
colony, tho celebration of mari-iage by ar.rior.t -.vac not 
necessary. The decroo of tho Council of Tr^rt -.van not 
oxteniod to tho American colonies of opaiu. 

Patton V. The Citios of Philadelphia and New 
Orleans, 1 La. Ann. 98; 

Succession of Provost, 4 La. 4^nn. 347. 



COI.IT.ION M'/ mimxQrR 



¥ali(U'<y ol';- The courts of Maino have not passed upon the 
iguestion of the validity of conmon lav/ marriages, but 
the probability is that suoh marriages would b-^ held to 
be invalid. The marriage lap; of the state is very similar ' 
to that of Massachusetts, from which it had its origin, 
and the failure to raise the question woald soem to indieate 
an acquiescence in the decisions of the latter state. 

The statute, as far as applicable, provides as fol- 
lows ; 

Revised Statute of Maine, 1916, Ch. 64; 

"Sec. 4 intention of marriage to be record- 
ed. (E.S, c. 61) sec. 4 1909, c. 75, sec. 1, 1913, cL. 65) 
Residents of the state intending to ge joined in 
marriage ^Mll dsause notice of their intentions to 
be recorded in the office of the clerk of the town 
in whic h each resides, at ler.st five days before 
the certificate of such intentions is granted; and 
if one only of the parties resided in the state 
they shall cause notice of their intontiore to be 
recorded in the office of the clerk bf the tovm in 
v/hich such party resides at least five days before 
such certificate is granted; and if there is no such 
clerk in the place of their resider/se, the like entiy 
shall be made with the clerk of an adjoining tovm; 
and if both parties reside out of the state tlioy shall 
cause notice of their intentions to be recorded in the 
office of the clerk of thetown in which such parties 
propose to have the marriage si, Iv^renized, at least five 
days before such certificate is fr:.iitod; and the book 
in v/ hi oh such reciord is made, shall be labeled on the out- 

H U 



I a— Mcine. 
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side cf its cov^ir "Bocord of Intuntiona of MalTingo," 
and shr. 11 be tept co^.r: to i-ublic inapootdJOD in tlw 
office of the cloi'lc." 

Seo. 5. Provides that the cleric ~hnll give a 
certificate to the pr-rties, ppecifying the time whon 
such intentions v/ere entered. 

Sec. 6, Relates to fbrra of certificatas. 

Sec. 7. Peu;ilty fo r mp.rryire; rnlrwfially. 
{U.S. 9. 61, Seo.~8)'. \Vhocver contracts a marriage. 



0? m-\kc f ,lo9 ropra.ont tiona to procuro .11011 
cjrtific;ito cr the jolonraziition of ii^rri .^;'j 
contrary to thi^i ch^pt ''.•, forfoito oi.o hundred 
do?a '.ro.'' 

Sec. 13. PQiT-oii- '.utliorizGd to soleimize 
marriiigo. 

SGC. 13 and K. provide ponc.ltioa foi- soloimi- 
izing ni-.rri .,38 contr-'^.rjr to this ch..ptj.r, oi' by laip-uthor- 
izid por..ona. 

"3t3C. 16. M-j,rri;'.:Te viJid if coii3U.iTO:.t3d in 
pcood f.-.ith by aithar ;: j-rty. (R.S. c. 61, aoc. 18.) 

No M-M-ri -go aoloranizid bofoi'e aiy known in^abit;mt 
of th3 st-tQ prof as sing to be : justice of the pexo, 
or 'n ord;i.iii9d or licansad minister of tha gospel 
€t«.ly ippointod jad cormissionad, is void, nor is its 
v■^li^ity '.ffact^dil/y tiyy •Jont of jurisdiction or 
.uthority in the justice or minstar, or by :;ny 
omission or infom-lity in entering the iht»5atioa 
of m-'.rri .go, if the m .rri :.go is in othor rospocts 
I'.'.vful, -nd cousummitgd ',/ith 'i full belief, on the 
p -rt of jith-jr of tho persons m.rried, th -t thoy 
■.rare l.-.wfully m;.rried," 

It h ,s been held, hOw'ovar, th vt vvhere - .n:.rri -gs v; ts 
solennizad by . person duly authorized, it is valid, not- 
',7 ithst aiding the f.ict th .t i certific -te of intention of 
marri .^i'e hud not boan obt-iined j.s required by tho st '.tute, 
xad the person solemnizing the n'.rri .go rendered himsalf 
liljblo to pen '.Ity by so doing. To this extent, it least, 
the st tute v; .s hold to be directory only. 

G-.rdiner v, li jachost3r, (1896) 88 r&. 249, 35 Atl. 990. 

AS - further indie -tion of the -ttitude of the court 
toward cornraon lav; m.rri§go, it my be noticed th .t in the 
forego iigg 5;iS9 tho court cited with ipp irent approval 
Milford V, iVorcoster, 7 M^ss. 55, in \iiich it w .s held 
thiit an unsolemnized mr.rri ^ge was void under tho 1 .-.7 of 
Miss -.chusotts, ...nd only incident illy rem irked that if it 
was sho\m th.t tho n.rri.-g8 ^7 is properly soloijnized, proof 
of the public -tion of b.mns would not bu necessary and the 
marri .ge .^ould be deemed l.vrful, though the officer might 
subject hima'aif to penalty. 



COM/ION LM MARRIAGE 
M,AJlYUDro.. 



Validity of;- Common law marriagos contractod in Maryland are 
not valid. 

Tho Suprone Court of Maryland rojoctod tho doctrine 
of coiimou law raarriagos on the grouM that it never bo- 
oaine a part of the common law of England, citing the 
case of Reg. v. Mills, 10 Clark aid Pin 5S4r, and also 
for the reason that the colonial IcgisMtlon indicated 
that such ;Tiarriagcs were never supposed by tho legislature 
to bo valid. 

Denioon v. Donison, (1871)35 Md. 361. 

It has boon hold, havevor, that th9 provision in 
the Maryland Code requiring a licenso to marry is 
diroctoxy only, and that a ifeo-ligious coremony ia 
sui'ficiont, though a license had not been obtained." 

Feehley v. Feehiey, (1916) 129 Md. 565, 99 At^66S. 



MASSACHarETTS. 



I. Validity ojF;- ' Common lav; marriages are not valid in Massachusetts 

except as noted belov/. As early as 1810 it was hold that no 
marriage xvas Valid in Massachusetts unless solemnised by an 
official duly authorized by law. 

Milford V, IVorcostor, 7 Mass, 48. 

This decision has been followed in later ca&os» 
Thompacn v. Thompson, (1874) 114 Mass. 568; 
Cominom^ealth V. Munson,, (1872) 12? Mass. 459; 

34 Am. Bep. 411; 
Norcross v, Norcroas, (1892) 155 Mass. 425. 

After Removal of Impedimont ; - ^ the Act of May 29, 1895 (R.L. sec 
6, p. 1346), parties to a marriage, void because of the 9X4^*- 
once of an impediment, may, \mdor certain circumstances, bo 
deemed to be legally married from and'fifitor the removal of the 
impediment. The text of tho statute is as follows; 

"If a person during the lifetime of a husband 
or wife with whom the marriage is in force, enters 
int a subsequent marriage contract v;ith due legal 
ceremony and tho parties thereto live together there- 
after as husband and wife, and such subsequent mar- 
riage contract was entered into by one of the parties 
in good faith, in the full belief/ that the former 
husbard or wife v/as deafl,'. that tho foirosr marriage 
had been annulled by divorce, or without knowledge 
of such former marriage, th^ sliall, after the 
impedimont hs.s been removed by tho death or di- 
vorce of the otlier party to the fo imer marriage, if 
they continue to live together as husband and 
v/if a in good faith on the part of one of them, be 
held to have been legally married from and after 
the removal of such impeO.f.merit, arid the issue of 
such subsequent marriage rhall ba considered as 
the legitimate issue of both parents." 

This section does not have extra- territorial force where 
the parties a»e not living in Massachusetts when the impediment 
is removed, although the ceremony occurred there. 

Commonwealth v. Stevens, (1807) 196 Mass. 280. q 



COIEION LA17 llABHI.'iaS 
IJICHIGM 

V-lidity of;- Common la\7 in;rrl .gos i-ru v.'ilid in Michigm. 

Hutchins v. Kimmoil, (1875) 31 Mich. 126, 

10 iun. St. RG. .164; 
■o.y.it V. peot, (1884) S2 Mich. 464, 18 IJ.W. 230; 
Cl^TtGy V. Clmoy, 66 Mich;. 202, 3S iT/,7.. 889; 
P30plu V. pjrrimji, (1888) 72 Mich. ,164; 
pjoplo V. Loomis, (1895) 106 Mich. 250; 
pooplo V. Mund^nh-ill, (1890} 119 Mich. 404, 

78 N.W. 325, 75 m> St. R. 406; 
SuprjHo Tont v. McAllistor, (1902) 132 Mich. 69, 

92 N.r/. 770, 102 .Ajn. St. R. 382. 
Meistar v. Moore, 96 U.S. 76. 
see also cases hereinafter cited. 

Essentials of;- cohabitation as husband and vdfa is essential 
to a common law marriage, -even though the agreement is per verba 
de praesenti. 

-Loriraer v, Lorimer, (1900) 124 Mich, 631, 83 H.V/. 609. 

cohabitation after a promise to marry in the future 
is not sufficient to establish a marriage, where the co- 
habitation v/as induced by fraudulent conduct on the part 
of the man which created a belief in the mind of the woman 
tha;t they v;ere actually married. This la true, at least, 
where the man is being prdsecuted for seduction and seeks 
to shield himself by claiming a common l-x^^ marriage. 

people V. Adams, 162 Mich. g(?l. 

T. 

presumption of. from Cohabitation after Removal JS inrpediagnt /- 
The Michigan court has repeatedly upheld common law 
marriages on proof of cohabitation as husband and wife, 
after the removal of the impedimejit v/hich had existed 
at the time a marriage was sole;aiiiaod beti.'eeu the parties. 
WilliaiWS V. Kilbum, (1891) 88 llUh. 279, 5q N.V7. 2934 
E'laliagan v. S'lanagan, (1893) 122 Mich. 388, 81 N-W. 256; 
Sdrkei* v* Valentine, (1900) 125 Mich. 336, 84 n.W. 39'7, 

84 Ajn.St.R. 578, 51 ItfU.A, 787. 

m th6 fli*st two oases cited above, there was evidence 
indicating that Uoth pa,rties had knowledge of the removal 
of the impediment^ and agreed to continue their relations 
as husband and wife. 



in a case which arose in 1910, the question was 
squarajy raised v;hether a rairri.age could be presumed 
if it appeared that the v/oman was ignorant of the im- 
pediment and its remov^:.! down to the time of her death, 
the parties having been ceremonially married while the 
impediment existed. The judgment of the lo\/er court, 
upholding a common li ; marriage, v;as affirmed by an 
evenly divided court, four of the judges being of the 
opinion tliat, under such circumstances, there could be 
no presumption of a subsequent marriage agreement after 
the removal of the impediment. The other iBour judges 
v/ere of the opinion that, v/here the parties had the 
desire and intent for matrimpney, as evidenced by their 
ceremonial marriage and cohabitation as man and wife, 
a marriage would be pr3s\imed iiBmediately upon the re- 
moval of the impediment, v/ithout regard to the loaow- 
ledge of the parti3s of that fact. 

in re Pitzgit; on's Estate, (190'O) 163 Mich. 416, 

127 N.V/. 313. 



COmiON LAW IIAKP.IAGE 
LTI1OTE30TA 
I. Validity of;- conmon lav; marriages are valid in Minnesota. 

The marriq-ge statute of Minnesota is direo.l3-?»?»y 
only, and a marriage contracted per ver ba de praAaenti. 
without licence or solemnization, is YiSiild. 

State V. T/orthingham, (1877) 33 Minn. 525. 

There has been no substantial change in the statute 
since the above case Vyas decided, and it has been follow- 
ed in lat 5r dec is ions . 

Hulett V. Carey, (1896) 65 Minn. 327, 89 N.','/. 31, 

61 am. St. E. 419, 34 L'.R.A. 384; 
Shattuck V. SShattiick, (]31&) 116 Minn. 60, 136 H.'i7. 

410. 

II- Essentials of ?- a public assumption of the matrimonial relation 

is not necessary where the agreement is per verba de T3VJ.esenti. 
The fact of secrecy, at most, is merely evidence that no 
agreement v/as anter-jd into. 
Hulett V. Carey, supra. 
Shattglii[ttm35:;i*fts'fiiftt»teoS3?''^-^tq?r&. 

Even cohabitatioja is said to be uiinecessary \*iere the 
agreement Ig S3r verba de nraesenti. 
Hfillet V, Carey, sujpra. 

An agreement n er verba de f uture, folloroad by 
consummation, amo-xibs to a valid imrriage. 
Dictum in H'-tlssfet v. Carey, supra. 

III. Presumption of. from cohaa itation after Bemoval of im-pedimentj- 

in State v. worthinglvam, 3rp-?:>., cohabitation bet\'7een 
the p.orties v/as in its origin illlTitr, botli p^Lvties being 
aware that the man had a wife lir:.:;:;; i-:.o. -liii-lr'.rorce.d. lije 
parties continued- to cohabit aftei* a' ,..iv roe ii id been 
granted, it was held that the e-i^'3afj9 of coh.abit■^tion 
as man and \vife, after the removal of the irnieo-iment, 
was sufficient to show that She union had been converted 
into a lawful one. 



COJMOIT LAW MARRIAGE 
MISSISSIPPI 



Validity of-- Commoix law marriages contracted in Mississippi 
are valid, except as noted bSlav. 

under the statute existing prior to the adoption of 
the code of 1893, common law marriages v/ere recognized 
as valid. 

Hargroves v. Thompson, 31 Miss. 211; 

Dickerson v. Brown, 49 Miss. 357; 

R'gndle v. pegram, 49 Miss. 753} 

Floyd V. Calvert, 53 Miss. 37; 

Holland v. Beard, (1881) 59 Miss. 161; 

Howard v. Kelley, (1916) 111 jjiss. 385, 71 so. 381. 

The CSide of 1892, which became effective November 1, 
1893, provides as follows: 

"See. 3864. ^ License essential . a marriage 
shall not be contracted or solemnized unless a 
license therefor sliall first have been duly 
issued, and such license shall be essential to 
the validity of a marriage. " 

This section was amended in the Revised Code of 
1906 (effective October 1, 1906), by the addition of the 
follovving sentence: 

•'But no irregularity in the issuance of or 
ommission in the license shall invalidate any 
marriage, nor shall this section bfe construed 
so as to invalidate any marriage that is good 
at common law. " 

There have been no decisions in Mississippi con- 
struing the foregoing statutory provision with refei^ 
ence to the validity of common law narriages. The 
saving clause, ha.vever, in the Code of 1906, quoted 
above, would seem to remove all question as to their 
validity since that clsLuse went into effect. Tlier© 
still remains some doubt as to the validity of common 
law marriages contracted between November 1, 1892, and 
October 1, 1905, In two cases the supreme Court has 
intimated, though not decided, that the Code of 1893 
abolished common law mai-riages in mississippai. 

Blanks v. so. Ry. Co., 82 M\ss. 703, 35 So. 370. 
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It would seem, hw/ever, tliat even though such mar- 
riages uere not valid in their inception, if the parties 
desired and intended matrxmouy and ccmtinued to cohabit 
as man and wife, openly aa d publicly, after October 1, 
1906, a conmonulaw narriage may well be presumed, of 
that date, without proof of a subsequent agreement. 

III. Presumption of. from cohabitation after Removal of impediment ";- 

parties commenced cohabitation under an agree- 
ment claimed to have been matrimonial. A prior hus- 
band of the wonan, "./ho had previously deserted her, 
reappeared about one year after the cohabitation begun, 
and then again dmeappeared. The parties continued 
cohabitation thereafter for a period of ten years, 
when the nnn was killed and the woman claimed damages 
as his widow. It was held, without discussion, that 
under these facts there was no marriage between the 
parties and that she v/as not entitled''to recover. 

Blanks v. So. Ey. Co., supra. 



COmON LAW IiiAERIAGE 

. MISSOURI 
If validity of:- Common Law marriages are valid in Missouri. 

Dyer v, Brannock, (1877) 66 MO. 391, 37 m* Rep. 359; 
State V. Bitticlc, 103 MO. 183, 15 S.W. 325, 23 Am.: 

St. R. 889, 11 R.R.A. 537j 
State V, Hansbrough, (1S04) 181 mo. 348, QQ S.W. 900; 
Keen v, Keen, 184 Mo. 356, 83 s.T/. 526; 
Topper V. perry, (1906) 197 Mo. 531, %Q S.W. 203 

114 Ara.StiR. 577; 
Bishop V. Brittain m*. Co. (1910) 229 MO. 699; 

129 S.W. 668, Am.Cas. 1912A, 86G; ^ 

Plattne'r v. plattner, 116 Mo. App. 405, 91 s»W.'437; 
m re imboden, 128 Mo. APP. 535, iO? s.W. 400; 
Davis V. Stouffer, (1908) 132 MO. APP. 555, 112 

g.W. 282. 

II - Essential oft- Where an agreement vb t verba de praesen ti 
has been proven, proof of cohabitation is not neces- 
sary to establish the marriage status. 
Davis V. Stouffer, supra, 

III i presumption of ^ from Cohabitation after Removal of Trnpediment?- 

Where, at the time the parties were joined b|t 
a ceremonial marriage, the i-nan had a wife 1 iving and 
undivorced, of which, however, the woman was ignorant, 
it was held that a marriage would be prestimed between 
the parties immediately upon the removal of the impedi- 
ment. The court said that the ignorance of the woman 
was a point in her favor, and inquiry into the knowiodge 
of the man as to his incapacity to marry was immaterial.' 
Busch V. supreme .ffent, 81 mo. app* 562. 



comsm LAW mamiage 
mmMA 



t» Validity of;- common law ifiaxrigges contracted in Montanfc 
are valid, provided the parties have cohabited and 
publicly assumed the marital relation* 

The provisions of the Civil Code of Montana 
(Revised codes of 1907), relative to naarrlage, fello\7 
very closely the corresponding provisions of the Civil 
Code of California as it existed pfior to 1895. sec- 
tions 3607 and :j616 provide as follows- 

"See. 3 607 (sec. 50) v^jha t constitutes marriage. 

Marriage is a personal relation arising out of a 
civil contract, to v/hich the consent of parties 
capable of making it is necessary. Consent alone 
will not constitute narriage; it must be followed 
^by a solemnization, or by inuttial and public assump- 
tion of the fflarital relation." 

'♦•Sec. "5615 (sec. 70), llarriaget h ow solemni'ged. 
marriage must be licensed, solemnized, authenticated 
and recorded as provided in this article; but 
non-compliance with itp provisions does not invalidate 
any lawful marriage." 

II. Essentials of;- As provided by Section 5607 of the Civil 

code quoted above, consent atone will not coiBift<at© 
marriage and, if not solemnized, consent must be fol- 
lowed by mutual and public assumption of the marital 
relation. 

secret cohabitation will not satisfy this requirement. 
O'Malley V. O'Maj.ley, (191?) 46 Mont . 649. 
129pac. 501, Ann. Cas. (19143) 662, 



COIMON L/uV MAIffllACJE 
NEBRASKA 



I, Vatlidity of;- common law marriages are valid in ijebraslca. 

Gibson v. Gribson, 24 Neb. 

CJoodrich v. Cushman, 24 Ngb. 460, 51 N.v;. 1041; 
Haggin v. Haggin, 36 Neb. fi(75, 53 N.\7. 209; 
Bailey v. state. 36 Heb. 806,55 N-iV. 341; 
Michigan university v. McGuokin, 63 Neb. 489, 

67 N.^V. 180, 57 L.R.A. 9¥f , 

Aff. 64 Neb, 300, 88 N. ^7. 773; 
Eaton V. Eaton, (1902) 66 Neb. B76, 92 N.W. 995, 

60 L.R.A. 605, 1 Ann. Qas. 1902; 
Soremen v. soremen, (1903) 68 Neb. 500, 

100 N.\7» 930; 
Coad V. Goad, (19010) 87 Neb. 390, 127 N.V/. 455. 

II - Essentials of;- An agreeiiEnt per verba de futxire c^3^ ef8oula 

is not established \.-here, at the time of infeeroourses be- 
tweon the parties, it was understood that they would be 
a&rried in the future. There is no marriage imle^s 
the copula is had in fulfillment and consummation of 
the prior agreement. 

Eftrensen v. £»»rensen, supra. 

III. presumption of, from Cohabitation after Removal of impediraentt- 

V/here parties had been joined by a ceremonial mar- 
riage during the existence of an impediment, it v/as held 
that their continioed cohabitation, after the removal of 
the impediment, was proof of a continued consent and they 
beoame "married as soon as the impediment ceased to exist. 
Eaton V. Eaton, supra. 

in university of Michigan v. McQuslcin, supra, the 
Nebraska court went even farther. In this case It was 
held tliat if the parties begin cohabitation in good faith, 
and with the obvious desire for a nitriraonial relation, 
though there is an Lnpediment to thir raarri-age, and with 
the understanding that they are to oa .i:!arrieu as soon as 
the impediment is removed, no express agrearaent to marry 
need be made after the removal of the i;a;padiment, in 
ordar to warrant the finiing of a coinmon lokJ raarri 'ige. 
The evidence in this case dlsolosev. that the union vras 
in its origin meretricious, #4ch of the parties having 
a lawful spouse then liviw^;. The parties, hov/ever, con- 
tinued to live together ffli!?'*- nany years after bo^h impedi- 
ments were removed, raised children, and continually re- 
presented themselves to th^ public as husband and wife. 



OOmOS LAV/ MARRIAGE 
NEVADA 



I. Validity of;" - bcramon law manf-iages dre valid in Nevada. 

The status which is now in force has been held to be 

direotoiy only. 

State V. Richfield, (18S6) 23 Nev, 304, 46 pac. 
802, 62 Am.St.R.' 800,34 L.R.A. 784. 

III. EreB-umptitm cf' . from Cohabitation after Removal df imxiedimenta- 

Where parties had entered into sn agreement 
per verba de praesenti and coraraenced cohabitation 
before a decree of divorce of the woman from a prior 
husband had become operative, it was held that proof 
of cohabitation as man and wife, after the removal of 
the impediment, was sufficient to establish a valid 
marriage, and that it was not necessary to prove a 
new marriage agreement, 

' parlcer v. De Bernardi, (1917) 40 Nov. 361, 
164 pac. 645. 



CaMOF LAW MREIAGE 
NJ57 I£MI>SHIRE. 



!• Validity of:- Corflmou lav>r marriages are not valid in Uev; Hampshire, 
except as noted b.Glcw, 

The Nev; Hampshire statute follows the Massachusetts 
statute very closoly and has been given a similar intei^ 
pretation. A marriage agreement folla.ved by cohabitation, 
but v/ithout solopjiization, doss not consitute marriage. 
Dumbarton v. S'ramdin, (1849) 19 N.K. 257. 

The ITassachusatts court has ala: held that a 
formal ceremony is necessary to a valid marriage in 
Hew Hampshire. 

Noraro3# v. Norcross, 155 llass, 425, 29 W.E. 506 

Conclusive Presumption of Marriape from Gohabitation;- 

Public Statutes, 1901, Chapter 174; 

"Sec. 15. Persons cohabiting and aclmov/ledging 
each other as husband and wife, and generally reputed to 
be such, for the period of three years, and until the decease 
of one of them, shall thereafter be deemed to have been 
legally married," 

In other states, which have rejected common law 
marriages, it is jtill competent to prove a valid mar«- 
riago by cohabitation and repute, but the presumption 
arising from such evidence may be rebutted by proof 
that the parties were not married by a legal ceremony. 
Such proof, havever, vrould seem to be incompetent in 
Ne:7 Hampshire, under the above statute, after the 
death of one of the jparties, providing they had co- 
habited and had been gGnarally reputed to be inan and 
wife for a period of three ^/cars. The effect of the 
presumption would ccou to give validity to a comnon 
lav7 marriage under the circumstances stated. 

It has been hold, however, that the presumption 
created "by the foregoing statutor^r provision caniiot 
prevail where the evidence discloses that one of the 
parties was already legally married, and therefore 
incapable of contracting marriage. 

Emerson v. Shaw, (1376) 56 N.H. 418j 

Billiard v. Baldwin, (1911) 76 N.H. 142, 



C'CMJION LAW MARRlJmS, 
NEW JERSEY 



I, Validity o f;- Common law marriages contractod in New Jersey have 
been held by the courts of that State to be valid. 

Applegats V. Ap-plegate (1889) 45 K.J. ^q. 116, 

17 Atl. 293; 
Stevens Vc Stevens, 56 N.J. Eq, 488, 38 Atl. 46Q; 
Atlantic City R.R. Co. v. Gooden^ (1899) 62 N.J.L. 
394, 42 Atl. 533„ 72 Am. St. R. 652, 45 L.R.A. 
671; 
Itollanoy v. Mullaaey, (1903) 65 N.J. Eq. 384,' 54 

Atl. 1096; 
State V. Thompson, (1908) 76 N.J.L. 197, 68^1.1068. 
Ill, Presumption of. from Cohabitation after Removal of Impodimont ; 
Where partios are married under an honest belief 
that no impediment exists, and aontinue their cohabitation 
openly and publicly, as man and '.vife, after the removal 
of the impediment, their rolations arc lawful and a 
marriage may bo inferred from the date when thcs impediment 
was removed. 

Chamberlain v. Chamberlain, (19C^) 68 N.J. Eq. 736, 

62 Atl. 680, 3 L.E.A. (N.S.) 24-.:; 
Robinson v. Robinson, (1914) 84 r„J. Eq. 201, 
93qAtl. 699. 

In the case of ¥oorhees v. Voorhecc (46 IJ.J. Eq. 411), 
the court had refused to find a marriage from cohabitation 
after the removal of an impediment, where it appeared that 
the man had fraudulently obtained a void divorce from his 
first v/ife before he married again. The first v;ifc after- 
wards obtained a divorce, and tho man continued toccfcabit- 
v/ith the second woman for a pariod of years thereafter. 
The Court ascribes to the man laiowledgo of the existence 
of the impediment, but thore is rothing to shov; that tho 
woman knew of the invalidity of the divorce from his first 
wife. The court treated the union as meretricious, .and 
held that a valid marriage, after the removal of the im- 
pediment, could not bo presumed from the majTo continuance 
of cohabitation between tho parties. 

In Collins v. Voorhoos (47 N.J. Eq. 555, 25 Atl. 1054, 
14 L.R.A, 364, 34 Am. St. R. 412), tho court re-affirmed tho 
decision in Voorhecs v. Voorhees, and explained the decision 
on the ground that the cohabitation between tho parties was 
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un lav/ful prior to the removal of the impGdiment, and that 
there v/as no evidonce, other than the mwSe continuance of 
the illegal rclationshipj of an absent on tho part of the 
woman after a legal marriage bocaine possible between the 

parties, and that an expression of assent on her part was 
noccssa<ry to establish a marriage« This is essentially 
tho doctri,nc of Cartwright v. McGown (121 111. 388) and 
is clearly contrary to the weight of authority, 

She doctrine of Voorheos v, Voorhejs has not been 
overruled by t.de Icter oases, and it therefore appears 
that in New Jersey a marrjage v/ill be presumed from co- 
habitation, after tho removal of the impediment, only 
where the parties were married honesr,ly believing that 
no impediment existedc If either of the parties Icnew 
of such impediment, tho relation is treated as mere- 
tricious, and evidence of assent to marrjr other than 
mgue cchtinuatidn of the unlawful relationship is 
necessar^r to establish a valid marriage c 



CCMIviaW L/Uv/ MRRIAGE 

m^ MEXICO 



I. Validity ofj- The validity of common law marriages in New 
Mexico, contracted since January 1, 1906, is in doabt« 
such, marriages contracted prior to that date are prob- 
ably valid. 

There have been no decisions of the federal or 
state courts ■/'jt.h. reference to the validity of cammon 
law iaari-iagss under tte lav/ of New lilcx;;.00c The Statute 
e:.isting pr:or to tne Act of March 14, 1905 (L, 1905o0» 
65) is as, follows: 

Nevv Meiirioo Cede cf 1913; 

"3oo» 3455, Civil Gont.racto Sen,. 1„ Marriage^ 
is contemplat.ed by tiis law as a civil contract, 
fo:* which theconsent cf tha contracting parties 
capable i/i .Lar; of, contracting, is esssncial,^ Act 
of Jane 29„ '63; L» JfiS^'seS, p„ 54; C.L. -^65, C. 75, 
Seco 2; C.L:, =9?, Sec. 1415," 

This statute does not appear to he-ve abrogs-ted the 
comKon law, and the courts will probably uphold common 
law marriages contracted while it alone was in force. 

Section 1 of the Act of 19C5, which took effect 
April ISy 1905, provides as follov/ss 

New Mexico O^e of 1915; 

"Sec, 3435, Marriag e license r equired. Sec, 



a-New Mexico.. il. That hereafter all persons desiring to enter 

into the marriage relation in the state of Wev/ 
Mexico, shall obtain a license from tlie tcmnty 
clerk in the county v/herein they desire the 
marriage to occur. Act of Mar, 14, )'05, G, 65, Seel 

Subsequent sections prescrilje the form of the license 
matters of procedure, aid. penalties for violation. 

In 1909, the Ifgislaturs passed anotiier act (L, 2909, 
C, 91, sec. l)j as follows; 

New Mexico Code of 1915: 

"Sec. 3444, Marriages -- Legalized . Sec» 20 
All marriages celebrated or contracted in the 
Territory of New Mexico, during the year A.D, 1^05, 
without the persons entering into the marriage ]pe~ 
lation having first obtained a license from the " 
probate clerk of the proper co'unty, but which mar- 
riages v/ere valid according to the lav; as it exist- 
ed prior to April 13, 1905, are hereby validated 
and legalized and shall have the same force and 
effect as if such marriages had been celebratedor 
contracted after the parties coritjiacjting such mar- 
riage and first obtained a license to marry from 
the probate Clerk of the county 'wherein such marriage 
occurred. Act of Mar, 18,' «09, L. *09, a.9.1. ■^ijcSt 1" 

It ia apparent that -'li'.-j legislature, when it adopted 
the last act above, wan of the opinion that marriages contr; 
ed without a license, aa required by the Act of 1908, were 
not valid. Whether the courts will accept this interpreiba- 
tion by the legislature as conclusive, remains to be seen. 
The Act of 1905 is not any more mandatory in its tenns tha:n 
statutes of some other states v/hioh have been held by the 
courts to be directory only. 



COLEJOW LI",/ MAERIA&E 
WEIV YOBK 



I. Validity of:- Common lav; marriages contracted iri New York are valid, 
except as noted bslo'j, , 

Tnat common law mrrrioges are valid under legislation 
prior to January i, 1902, has teen repeatedly held by the 
New York courts, 

Ziegler v„ Gassidy^ (191?) 220 N.Y. 98; 

Gr.ll V. Gall„ 114 NoY. 109, lis; 21 N.E. 106; 

0-Gara v, Isenlohrp 38 IT.Y. 296;' 

Garyolle v. Perriej 23 N.Y. 90; 

Hayes v» People, 25 N.Y. 390, 82 Am. Decc 364; 

Clay ten v. .'/ardell, 4 N.Y, 230; 

Rose V. Glarkp 8 Paige 574; 

Starr v, Peok^ 1 Hill 270; 

Fenton Vo Eeed^ 4 Johns, ol,' 4 Am. Dec, 244; 
'' And m^Jiy other cases in the lov/sr courts, 

Oora.aon law narrlagcs ©ontracted ai-pco JanuftT-y 1, 

1908, are valid-. 

Ziegler v. Oassidy, supra« 

Common law marriages could not be legally con- 
tracted in Nev,' York between January 1,, 1902', :Jid Janu- 
ary 1, 1908, This was due to an amendment adopted in'' 
1901 (Laws 1901, Cp 335', which exp-.tsssly provided that ^ 
no marriage claimed to have been coij t-.'actecl af coi- Jrina-^ 
ary 1, .1902, otherwise than as in the act provi<iedp 
should be valid for any purpose. 'i'his amendment was 
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rQper,lec. in 1907 to talts effect J.Tiiuary 1, 1908 (Laws 
1907, p, 742, sec. 6), It has been helc, fcowevGr, thn.t 
i£ parties had -^.ttsnipted. to contract n, mr.rrir.gQ, other- 
wise valid, during the period that the amendment was 
in force, ahd had continued to cohabit as man and wife 
after January 1, 1908, a. common lav; marriage v/ould be 
presumed as of tha^t date, as in other cases of remova^l 
of impediment. 

In re Biersack, (1916) 159 K.y. Supp. 519. 

lie Bssentials of {- u'here parties contract ver verba de praesenti 
cohabitation is not essential to c reate the marrir^ge 
status. 

Dies V. V/inne, 7 Wend, 47, 22 Am Dec, 565, 

The old rule of the canon lav; which gave effect 
to marriages contracted ^jer vevba de futrro sum copula 
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is not in forae in New York, 

Cheney v. Arnold, IS N=Y. 345, 68 Am Deo. 609. 



III. Presumrjtion of. fgjm Coha b itation after Renovcxl of .ImTjedinient!' 
\7h.era an impedjuent to nlarriage is knovm by 
both parties to exist, and they co:mnence cohabitation 
ursder an agreement by the man to marry the voman when- 
ever his wife should die or get a divorce, it v;as held 
that a marriage would not be presumed after the death 
of the wife, though the parties continued to colaabit. 
for a period of years. The court found tnat the co- 
' habitation v;::3 illicit in its origin, and that the evi- 
derice wr.s not sufficient to overcome the presumption 
that it ' so continued. 

Poster V. Hawley, 8 Hun, 68, 

But v/here the parties desire aiJcL intend matrimony, 
as evidenced by a solemnized marriage or an express 
marriage agreement, v/hich, however, is void because of 
the existor.oe of an impediment, and cohabitation as 
man and vv:. fa is continued after the removal of the im- 
pediment, a marriage will be presumed from the time 
that the impediment is ram.ovQd, This rule has been 
applied to cases vmere the parties v/era ignorant of the 
impediment, and also cases where one of the parties, 
at least, must have Isicwn. of the impedimant, 

PentUi . V, Eeed, (1909) 4 Johns, 51; 

Rose V. Clark. (1841) 8 Paige 573; 

Geiger v, Eyan, 123 App. Div. 722, 108 K.Y, Supp, 13; 

In re V/ells^ Estate, 123 .App. Div, 79, 106 N.Y. 
Supp., 164; 

Towncsond v. Van Buskirk, 68 yj„Y. Supp. 428 ; 
S3 Mis Co 287; 

In re Schmidt, (1904) 87 W.Y. Su-pp. 428; 

Taylor v, Taylor, 173 N.Y. E66, 65 W.E., 1098; 

In re Biersack, 159 W.Yo Supp. 519. 



CaKCN LAW I.IARRIAG-E. 
NORTH CAROLINA, 



It Validity of:- 3om:ion lav/ marriages are not vali4 in Nortli 
Carolina, 

Psll«s Revisal of 1903, Chapter 50 j 

"Sec. P.G51. What_ con3 tltv't(3{i., The consent 
of a nal3 and fem?Je per;50K v/ho maj' lav/fully 
marry, presently to taka each other as husband 
and v/ifo, frooly. seriously and plainly express- 
ed by each jn the presence of bha ether, and in 
the presenca of an ordained or author?. zed minis- 
ter of any religious denomination or of a justice 
of tiic peace J aiid. the coriseouei't declaration by 
such minister or officer that aich persons are 
man and wifej srall be a valid and sufficient 
marriage: Provided, that the right of marriage 
among the Society of Frico.ds, according to a 
i.o\:m 6!i.;, Cii'-LZT. y :":.-,: 1:1 t>.r- to themsel-'/es, shall 
not be interfered -.vlth by the provisions o;'.' this 
or any oth^r section of this chapter? rractical- 
ly reeKected L. 1903 p c, 47; (ISO^j e, "O^Jc Code 
3. 1312; 16V1-2;, Col93, s, 3; 1306, c. 4?." 

Under ti:ie foi-egoing section, it lias been h'eld that 
consent is not the only essential of uarriage , bur, it 
must be acknovvledged in the manner, aM before some per- 
son, prescribed by the statute o 

State V. ^Wilxon, {1897} 121 N.C. 650, 28 S.E. 416. 

A licence, }}o\.ever, is not necessary if the mar>- 
riage has been duly solemnized. _, 

Maggett V. Roberts, (1893) 112 N.G. 71, 



COMMON LAV MAIffilAGE 
NORTH DAKOTA, 



1» Validity of ;- Common law marriages contracted in North. Dakota 
since July 1, 1890, are not valid, tout such marriages con- 
tracted prior thereto are valid. 

Woodward v. Blake 28 N.D. 43 

By the Act of March 20, 1890, in effect July 1, 1890, 
the marriage lav/ of North Dakota was materially Changed 
in t erms from the law of Dakota Territory, which had pre*- 
viously applied. The provisions of the act have been 
held to ie mandatory, and marriages not solemnized in 
acccrdance v/ith its provisions are voidn 

Schumacher v. Great Northern R." Co., (1913) 23 N.D, 

231, 136 N.W. 2b. 

Compiled Laws* 1913; 

"Sec, 4385, Indian Marriage Contracts Valid . 
Indians contracting marriage according to Indian 
custom, end cohabiting as man and mfa, shall be 
deemed legally married," 



OOIdMON LAW MERIAGE 
, OHIO 



1, Validity of :" Cornaon law marrip-ges a,re valid in Ohio, 

Carmichael v, Stat©, 12 Oh. St« 553; : 
UmtanhoT/er v, I^abus, 8S Oh. St., 936, 97, N. E, 532; 
D-ach V. Di-ach; (1910) 9 O.K.R, {l-.S.} 353; 
Walker V. V/alicer, (1913) 15 O.W.R. (N,S.) 189; 
Schwartz v. State,' (1896) 13 OoO.C. 62. 

1,1. Essential s of.?- 'iVhile not necessary lor a decision,, it was 

"Sttld in Duncan .v. D uncan, jiost, that a valid marriage 
could not be contracted by an agreement per verba de 
£utu?,- o oum coyfi la. citing^ with approval, Cheney v, 
Ainold, 15 N.'x,' 345,, 

t. 
Ill, Presumption oi', -^rom Cohabitation aftor Reroval of Impediment :- 

There is no presumption of marriage from cohabitation 
after the removal of an impedirasnt, vhere it appears that 
the cohabitation v/as in it.: or^in meretricious, the parties 
having lived together without oeraracny, and v.i th kaov/ledge 
that the man had a v/ife living, but under a promise by him 
to marry Yrheri it was legally pos..ible to do so, 
Duncan v, Duncan, (1859) 10 Oh. St. 181, 



OaVMON L^.W MARRIAGE 



1, Validity of;- Common lav; rcai-riages contracted in Oldahoma are valid. 

Prior to the Act of 1990, the marriage lav; of 
Nebraslca v;as in force in 01clahU*'ia, and a cormp.o:i lav; 
marriage contracted under that lav; f%c. held to be valid, 

Reava55 v<, Heaves (1905) 15 Olkda, 240^ S2 Tac. 
,490, E L.RcA, (W.S.) 35S. 

The existing marriage law (L 19')7^-0S, p. 553) 
became effeotive May 2.P., ]908, Tiie x^rovisions of 
this law v;ere reviewed by the S uprema G ourt in 1914 
and held' to be diroVoOiy only. 

In rs Lc'/e«3 Latata, 42 0kla,478, 142 Pao. 305, 
L.R.A. 1915E, 109, 

Indian Marriages ;"■ "Indians contracting marriage accord- 
ing to the Ind'.an custo^i, and cohabiting as husband 
and vidfe, are lawfully married, '• 

Statutes cf Oklahoma, 1890, Seoi^tion 3359? 
Chancey v. Whini-.ery, (1915) 147 pac, 1035; 
Oldahom?. Land Company v, Thomas, (1912) 
\ 34 Okla, 661, 127 Pac. 8; 

^uck v. Branson, (1912) 34 Okla, 607, 127 
pac, S'iie. 

Since the admission of the State to statehood, 
November 16, 1907, the Indians have becomo cltisens 
of Oklahoma, and subject to the general Icavs of the 
State relative to iiarriage and divorce., 

Palmer v* Gullery, (1915) 52 Okla. 454, 

III, PresumTbtion of. from Cohabitation after Removal of Im-^edifmen t :- 
Thera is no presumption of a coranon lav; marriage 
arising from colaab'itation, after the removal of an impedi- 
ment, there it appears that both of the parties, at the 
time v;hen a ceremonial marriage was solemnized, had knov;- 
ledge that the man iiad an undivorced vjife living, 
Glark V. Barnsv- (1909) 24 Okla, 455, 103 Pac. 



COmDN LAW MAEElAGa 
ORHJOW 



It Validity of:- Com-non law carriages in Oregon are probably valid: 

The Supreme Court of the "tats has HQ/er passed 
squarely upon the quorjtlonj in view of U'S (Oregon stat- 
ute regulatiri^; n.arriag6;! Thaj'e are a nr.;-nher of cases 
holdirg that p-'oof of cchabitatlon a^d. rtprite laisea a 
presmuptlo'i of leG'^1 carriage, and m one of these 
cases there is a dacor.'-i'i to the a.-Cfe>";t that a r;jariv.age 
may be cont racked ty en agreement ps:.' ve rba Ivj iqtt esenti, 

Estata of Koginson, 21 Ore. 327. 

CT:. the ether hand, it has been said by the United 
States C'rcuit Oovr'!- fo;: the District of Qres^-n that the 
provisioLs of the l^rag.-!n statute are mardatcrj ai^d that 
oonimon la;',- laarriages are not valid. This stii-tament \7as 
not necessary tc tho der'ision, hov;ever, and wast b? re- 
garded as dictum, ''.'ha views of th? ji^dge are 3I early 
conti'sr./ to tae decir ioi:. of the United. S \..3t3P JT'jjrcne 
Court inMeister v. Lloorej 98 U.S. V6, rnu are lUrther 

discredited h-j the faot ttet the judge also declared 
the California statute existing at that tJra-i to be manda- 
tory_j v/Mch is conti^ary to the later decisions of the 
California courts. 

Hojnes v. Holmes, (1870) 1 Sawy. 99, 

It d^es not seem neoessary to set tiia Oregon 
statute out in full (Lord's Oregon Laws, ]909, Sees, 
7016-7033),' but it nay be noted that it declrroe mar-» 
riage to be a civil contract, provides how it mc y be 
solemnized, that no particular form of solemni';^ation 
is required, and tliat a license shall be j^rodused 
"before any persons can be; joined in nirriage," There 
is no provision in the statute that ra^vrriages .lot 
solemnized in accordance therewith shall he void or in- 
valid, and the provisions of the act dc iLot apoear to 
be more mandatory than m"uy others which have bean held 
to be directory onlyj 

Slhe United States Boa.rd of Pension Ip-ieals has iield 
that, for the purposes of the Pensions BV;r9au , a ccmraon 
law marriage contracted in Oregon is valid. 

lie J^ora F. Glison, 18 P en, Dec, 3^"3. 

It would scGra that the same ruling could be proper- 
ly adopted by the Bureau of War Risk Insuiaaico, 



CdVDH JAVI MI-ffllAGE 
?3KIi3yLVAUI/^, 

I, Validity of-- Comnon law marriages are valid in Fermsylvaoiia, 

The marriage law of Peruasylvania prior to 1895 
has beon declared by the courts to be directory only, 
and cojirnon law marriages have been repeatedly sus- 
tained* 

Guardians of Poor v. Nathans, (1845) 3 Brews. 149; 

Physick's Estate, 3 Brews, 179; 

Enjitz V, Sealy, 6 Binn» 405; 

Rodebaugh v. Sanks, 3 Watts 9: 

Cora. V, Sturap, 63 Pa. St, 132, 91 Am. Dec, 199; 

Bichard v. Brahm, V3 pa. St, 140, 13 Am. R. 733; 

In re Coraly, 185 Pa, St. 908, 39 Atl. 890; 

In re McCaualand, 213 Pa. St. 189, 63 Atl, 780, 
110 iL-n. Sto R, 540; 

Thewlis? Estate, (1907) 317 Pa. St, 307. 

A new marriage lioeK^e law was adopted in 1895 
(Public Laws, 1695, 303), Section 1 of which provides 
in part as follows; 

"Section 1. From and after the first day of 
June, irnno Domini one thousand eight hundred and 
ninety^five, (bj no person within this common- 
wealth shall be joined in marriage, until a li- 
cense shall have oeen obtained for tlacil purpose." 

The act does not provide that marriagec: contracted 
without a ],ioense S-'iall be void, and u:j,der p.:3vious 
decisions this act also will probably be held to ba 
directory only. On.e of the lower cour t^ has upheld 
a common lav/ marriage oontrajted oi-.-,ca 1395, 
Topham's Estate, (1903) 38 pr , Oo,Ct, 374. 

II« Essenti als, of;" Though not necessary for the decision, the 
Supreme Court has said that cohabitation of the parties 
is not necessary where the agreement is laerverba de 
■jjraesen tX. 

Guardians of Pooff v. Nathans, supr^; 

Richard v. Brafm, supra. 

An agreement par verba cHe futuro ^ follov/ed by co- 
habitation, is sufficient to establish a marriage, 
In re Coraly, surpa; 

Dictum in Guardians of Poor v, Nathans, supra- 
Dictum in Richard v» Brehm, supra; 
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Butwhoro t'lG cohabitation is not intonded by the 
par-tie^? a^^'a consummation of their xarior agreeraent, but 
is entered u^jon in anticipating of a future marriage, 
such cohabitation does not establish i. marriage- 

Grinsn's Lstate,^' ip Pa. St„ 199, 18 Atl. 1061, 
6 LoSoA, 717, 17 Aiiu 3 t, H, 796a 

|I 1 1. Presum-pti on of. f rom Cohabitation aftt^r Removal of Impediment ; - 

The Perj-isyl-^anja decisions on tnis qo.estion 
are noo eiitirely in harmony. It has boen I'speatad- 
ly held that v,'her3 the cohabitation "vvus in its origin 
illicit, the proaamption is that it so oontihues un- 
less a mariiaga ag:jeanent is provsiio 

i?ullGr«s Eftate, (1015) 350 Pa,3t, 78o 95 A tl« 382; 

Patterson«'ti E3tal:ej 237 Pa, 3to 34, 85 Atl, 75; 

Api:eal cf Keaaint; F. 1. & I. Co. 113 Pa.Gt, 204, 
6 Atl. 80j 57, Am. Rep, 448, 

The above rale h£..s bean applied to a case '.vherd 
the parties were married v/hilo the man iisd a v/ifa 
living and undivorced, oi \7bich the \;oman. was ignorant. 
They continued cohabitation until the death of the man,^ 
about two months after uhe first wifo got a divorce. 
The court romarKed that tho prosunption of marriage 
from cohabitation disspjears whore tho proof Bhov;s 
that there v/as no r.iariia^o, and further that the union 
v/as raerotricious, at least so far as the man was con- 
cerned, ?jid thcroforo the presumption stated above 
ap-plicd. 

Hunt's Appeal, (18V5) 86 Pa. St. 394. 

Tho rule v^as again applied, by one of the lower 
courts, to a similar case in which the cohabitation, 
after the removal of the impediment, had oontinued 
for many years, the court holding that tho burdon was 
upon the person v; ho attempted, to prove a marriage to 
shoY/ an expra^s contract between the parties after tho 
removal of the J..iipedim3nto 

V/eitzel V. Central Lodge, (1891) 1 Pa, Dist.R. 143. 

Doubt is thro-.TU upon the foa-egoing decisions by 
a more recent decision of the Supreme Court, The facts 
shov/ed a marriage betv/ocn the parties in 1858, T here 
v/as evidence to shov; that the man had been pruviously 
married in England to a waman who oontinued to live 
until 1891e The parties continued cohabitation as man 
and wife until the death of the man in 1904, It does 
not appear that the second wife had loiowledge of the 
Qxistenco of the first wife. The court held that the 
parties were married, and said that the rule as to 
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illicit relationship v/as not applicahlG in such a case, 

but that tho continued coiaabitation for a period of 
thirteen yoars, in the apparent relation of nusband 
andv/ifGj established a contract by implication. Hunt's 
Appeal was distirjCuisLed on the ground that the cohabxt- 
ationin that case e:cist3d for only tvvo months, a disw 
tinction which doas not seem to be v;ell grounded in 
reason if the doctrine of marriage by implication is accepted, 
^Thewlis* Estate, supra. 

Where ;;ia.rties e:nte::.-od, into a majiria^'e agreement 
tvvo years arter the disapxxarsnce of; a prior husband 
of the v/oi^'a-u,, and con-cLnuol cohabitation until after 
tho said husband was legally prsrivned to be dead, it 
was held that the death of the. prior ' ar^sband v/ouid be 
prGSumod, to luave ccoa:.ad prior to tho marriage agree- 
ment, and that tiiorefcra the parties were legally mar« 
riod. 

In re McGausland, supra. 



camus LAW mrbiage, 

PORTO RICO 



1« Validity of:- Tha Act of Goijgress organizing the Porto Eican ' 
Government (31 U.S. Stat. L. , C. 191, p. 77) provided thQ.t 
the Ifivs aijd ordinances of Porto Rico then in force should 
continue in full force and effect, except as altered by 
military orders or subsequent legislaoion, £jid insofar as 
they were not inconsistent or in conflict with the statutory 
laws' olV the United States, 

The cornRion lavr of Eingland was, of course, never in 
force in Porto Rico, Under the 3 panish Ipw, marriage 
^ was a rGligi.ous sacranenfc, aM a celebration hi facie 
eccles$.ae ^v?as nn etssential to valid marriage. 
The Civil Goao of Porto Riqo of 1869 also provides 
for marriage by civil aoreraony, but this seems to be ' 
the ,only relaxation from the rule of the Spanish law. 

The Revised Statutes and Codes of Porto Rico 
in force Marches, 1911, provide in part as follows: 

"',3202) Sec. 129, Marriage is a oivil.' insti- 
tution originati:^g In a civil contract whereb.y a 
man and wonian mutually agree to become husband 
and V7if6 and to discharge toward each other the 
duties imposed by law. It is veil id only viian , 
contracted and solemnized in accordance mth the 
provisions of law; aixi it may be dissolved be»- 
fore the death of either party only in the cases 
expressly pror:;-id3d for in this CodOt" \ 
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"(3203) Sec. 130. The requisites for tilae 
validity of marriage are: 

1, The legal capacity of the contracting parties. 
2« Their' consent, 

3, Authorization and celebration of matrimonial 
cohtract according to the foims and solemnities 
prescribed by law." 

"(3209) Sec.136. In ' each municipal court 
there shall be a book of marriages, which, shall 
be a public record open to inspection without 
charge; and certified copies of entries tharaon 
shall be issued upon the payment of fees required 
by law," 

"(3210) Sec, 1. (As amended by Act of M arch 
9, 1911, p. 127.) s That all regularly licensed or 
ordained priests or other ministers of the Gospel, 
Jewish rabbis, and judges of the Supreme Court, 
district or siunicipal courts, the judge of the 
United ^tates District Court for P orto Rico, aaad 
all justices of the peace, may celebrate the rifees 
of matrimony betweenall x^ersons legally authoriz- 
ed to marry. 

"(3223) Sec. 153. M arriages solemized before 
this Code shall go into effect shall be proven in 
the manner established by foimer laws, Thoss oon*- 
tracted afterwards shall be proven only by certi- 
fication from the books of marriages. If this 
book shall have disappeared any competent proof 
shall be admissible," 
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"(3248) Sec. 178. Wiiea a marriage has not 
been contracted according to the requirements of 
this Code, the same is null and void," 

The forgoing statutory provisions are substantially 
the same as those v;hich v/ere ih force prior to the adopt- 
ion of the Gode in 1911, and make it perfectly clear that 
nothing in the nature of common law marriage is nov> or 
has been recognized in Porto Rico, since it v/as deded to 
the United States, with the following exception: By an 
act of the Legislative Assembly approved March 12, 1903, 
and in effect from and after October 1, 1903, it was 
provided as follows: 

"Sec. 1» That whenever a man and a woman 
publicly live together in the same domicilai fter 
the manner of husband and wife and a child shall 
be bom to them as result thereof, such union, 
if the parties thereto have the legal requisites 
and capacity to contract marriage, and if not law- 
ful impediment exists, shall for all purposes be 
held and deemed to Ire a lawful marriage, having 
all the civil effects of av^ other lav/ful mar- 
riage; and any subsequent marriage by either of 
the parties to such union shall be bigamous and 
shall be punishable as such, in accordance with 
the provisions of the penal code," 

The act further provided for a judicial precedure 
before a judge of the district court of the district 
in which the parties resided, by which the legality 
of such marriages could be declared and a record 
thereof made. This act remained in effect until M arch 
7, 1906, at which time it was repealed, but leave was 



granted to those, v/ho at that t ime could bring them- 
selves within the provisions of section 1 above, to 
apply for a judicial deores legalizing the marriage 
at any time up to July 1, 1907» / 

It has been held by the courts of Porto Rico 
that to legalize a natural marriage under the provi- 
sions of the foregoing act it was necessary that a 
decree of the district ocurt should have been ob taint- 
ed in acoordance v/ith the provisions of the act, 

Alers V, "imerican Bailroad Co., (1916) 24 P.R.R, 
306, 

It therefore appears that the only unsoleninized 
marriages valid in Porto Rico are those which have 
been adjudged by the district court ^o be valid dur- 
ing the period from ctober 1, 1903 ^ to July 1, 190?, 
in pursuance of the act of Illarch 12, 1903, 



GOMMOK LAW MAREIiiGE 
THE PHILIpriJlE ISLANDS 



1, Validity of:- Prior to' k.ho American occupation, the Spanish 
law was in of feet ir. tho Philippine Islnnds, and botJb. 
c religious cj:i.d civil ccromony were necessary to effect 
a legal racrriaso, 

S&riquez 7, Enriquoz, (1907) 8 P.I. 565, 

-Lftor the ^jnorican occupation, by G-enaral Order 
lTo.» 58, prornulgf.ted Deoomber 18, 1899, by the Military 
Governor, it was xirovided as. follows; 

1!-- 

"Stoc^ v., Iv.'arriage may be solemnized by either 
a judgo or any loart irif. Trior to the Supreme C ourt, 
jusvioo of t::;-; ivaco, or priost or minister of the 
gospel of a.vy ioi:omination," 

i "Sec- IX>, To marriage haretof-oro solemnized 
before an;,' person prcfossing to have authority 
therefor sh.al? bo invalid for watxt of such author- 
ity cr en account of any informailty, irregularity 
or ommissicn, ix' it was celebrated with tiie belief 
of the partial V or either of them, that lie had 
authority and. t'lat they had been lav^fully married." 

These proviso 0.13 s3em to be still irj force. 
Statutes 19Di', Sections 3770-3773, 

From the foregoi-:g, it appears thnt r ci/il c&re- 
" mony is new saffic.'.ent to oonstitbte a:..i:-'L'.q;'3 , but 
there ig nothijij^ u- tLe logislatijii Ox- IccJiiions to 
indicate tnat a marriage unsolemnii:3d by 3ithor civile 
or religious functioiiT-ries v/ould be valid. 



OQMm LAW IIABRI^E 

'mom isiMD 



1, V alidity of:- .The talidity of common lavi? marriages in Bhode 
Island is in doubt. 

T he SuproffiQ Court of the State iaaa tv/ice had oases 
before it in v/hich the contention v/as made that a coraraon 
law marriage existed between the parties. In both cases 
the ccuv't found the evidence insufficient to establish a 
com'-n(^n law marriage, and expressly refused to e:5rpress anr", 
opi ajon S-s to v/hother such a marriage would ba valid if 
establishado 

Peckv. Peck, (1880) IS B.I. 485, 34 Am^ Rep, 702; 

Odd ?ei:!-,ov.'3i' Beneficiary A ssociation v. Carpenter, 
(1892) 17 R.I. 7,20, 34 Atl. 5V6, 

In the case last above cited, the court says: "G?hQ 
question has not been dc-icided in this court, nor do we 
find it necessai-y to decide :.t in this cas9."x Seai'ch 
does not reveal any later cases in viiion the court' has 
distincly passed upon tbLO por'nt^ but C3,e 'vVr:/nn v» Do^iney, 
(1906)' 27 E.I. ;.i C, 63 Af:!^ 401,. in wiiSch tje court 
remarks urgeritlv th^t if pp-viaa who h3.v'j entered into. 
aua, c^reement -per ygrb"- a a frEaro ob habit, vdth the 
int^tion to give eff«::-t to their agreement, a marriage 
results, citing Peck, v. Peek, supra. 

On the other hand, the United States Circuit Court 
for the District of Rhcde Island has upheld a comiiion 
law marriage oontrr.cted 3,n R hode Island, :xd after a 
careful conaMerr.ticn of the statute of 18iJ7 helot th^^t 
its provisions, .r-^lating to the solemnization of mar>^ 
riage, were ci rectory only, 

IJathewson v. Phoenix Iron F oundry, (1884) 
20 ?&1, 381 

The Act of lflF7 is still, for the most part, ia 
force, with the addition of other provisions by the Act 
of Kay 6, 1898'.Ful:,i,ii-!! L-js, 1393, 549} ^ requiring 
the issuance of a marriage liaejise. Section 10 of this 
^t, as -jTiended in 1::'C9 (Pablic Laws, 1909, 163), pro- 
vides in yart as follows: 

"Sec. 10* Persons intending to bo joined to- 
gether in marriage in this State must iirst dhitain 
a license from the clerk of the towa or city in. 
T;hich they reside", etc« 



TJhs language of this seotion appears to be maada" 
toiy in form, but tiiG Act does not declare that mar- 
riages contracted v/ithout a license shall be void. 

It has been held by the B card of Pension Appeals 
that, for the purposes of that Bureau, caramon lav/ mar^ 
riages oosatiacted in Rhode Island are valid. 

In re a by L. Kemby, 17 Pen, Dec, 199, 

In viev/ of the foregoing facts, it is inrpossibla 
to forecast what the Supreme Court of the State will do 
whan the question is squarely presented to it for de« 
oision, but there seems to be sufficient gyound to jus- 
tify the Bureau of V/ar Hislc Insurance in treating 
common law marriages as valid in Rhode Island, 



GOmiON LA.V/ MRHIACrE 
SOUGH GAUOLIM 



Validity of:- Goniraon l^'w Sfflayriages O0ntra,oted in South Moarolina 
prior to July, 1, 1911, are valid, and those contracted sincQ 
that date are probably -Valid, Prior to the enactinent of the 
Act of February 16, 1911, in effect July 1, 1911, there was 
no statutory regulation of the solemnization of wirriage in 
South Carolina, and coramon law marriages were sustained by 
the courts* 

, Fryar V. Fryer, (,i832) Rich, Sq, Gas. 85; 

Jewell, V, Magwood^' {1833] Rich, Eq. Gas. 113; 

Rutledge v, Tunno, (1904) 69 3,G. 400, 48 S.E, 297. 

Tba Act of 1911 (Civil Code, 1912, sees. 3744-3751) 
provides in part as follows' ' 

"Sec, 3744, License Required for Matrimony . 

It shall be unlawful for any persons to contract 
matrimony within this State without first precui— 
ing a license as ia hererinafter provided," etc, 

"Sec. 3749, Marriage without license . Nothing 
hereifi. contained shall render any marriage illegal 
without the issuance of a license, 1911.,, XXyil. 131," 

'•Sec, 3751. Vfho may perform max-riage oeremony. 
Only ministers of the gospel or accepted Jewish 
Rabbi and officers authorized to administer oaths 
in this state are authorized to administer a mar-* 
riaga ceremony in this state, 1911, XXVII, 131." 

Section 3753 of the ivil Code of 1912, v;hich has 
been in force since 1872, and v»rag not repealed by the 
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Act of 1911, provides as follows'i 

"Sec. 3758. Validity of marriage — How deter" 
mined and dQclared» The Court of Common pleas 
shall have avUthority to hear and deteiTnina any 
issue affecting the validity of contracts of mar- 
riage, and to declare ss.ld contracts void forvz-ant 
of consent of either of the contracting parties^ 
or for any other cause going to show that, at the 
time the said supposed contract was made, it was 
not a Contract: P rovidodj ths-t aich contract has 
.not teen consummated by the cohcititation of the 
parties thereto. Civ. 02,' sec. 3659;, G.S, 20E7; 
E.S. 2168; 1872, XV, 30." 



Construing those provisions togatb^r-, it seems 
reasonable to suppose tJiat the courts vdll hold tho-t 
the Act of 1911, so far as it ralates to the SDleraniza- 
tion of marriage, is directory only, and that coromon 
lav; nr-rriagea may still te validljt^- ccntracted* 

II, Essentials of j- AgroeKicaats per verlaa de praesenti are said 

to he valid, although never follo«7ed by cohabitation. 
Dictum in Piyer v. Fjryer, supra* 
Dictum in Rutledga v« *I?unno, supra, 

AgreBEonts per vorba de futuro are not valid with- 
out cohabitatioh, and then only when the parties cohabit 
with the intent to give affect to the agreement. 
Fryer v. P ryer, supra, 

III, Presumption of^ from Cohabitation after Removal of Impediment ;'* 

Where parties married ceremonially, after a 
foimer husband of thtf v/caaan had been absent for 
seven years and tte parties in goad faith believed^ 
him to be dead, though in fact he was living,' a 
common law marriage will be presianed to have been 
entered into by the parties immediately after the 
death of the 'prior husbattd, 

Davis V, V/hitlock; (1911) 90 S.O. 233; 73,' S.E. 171, 
Am, Cas. 191313,' 538. 



COMMCB lAW MARRIIGB 
SOUTH HAKOU. 



!♦ Validity of:- Cor.moii law marriage^ are probably valid in 
South Dalsota, 

The marriage laws of South D^ls^ta (Compiled Laws, 
191S, Civil Code, Sees, 34-39) are copied from the 
Civil Code of California of 1872, and have been in 
effect since 1977 with certain immaterial amendements,' 
There have beoM no dooisioris by the courts of Sou-nh 
' Dakota, involv.'j^-'^ thia q;xec,mon of ccmmon law marriage j' 
but it is reasonable to ruj-.poso that vvtien the quastion 
does arise tno -itc^tui-.e wjli be held to be directory 
only. Until ttj a'^^irdiaent of the C oag ir. i89oj 
common law raai-riac:'33 v/ere valid in .S'lS-ifetinia (s.ee 
title* California;, 

II, Essentials of:*- An agreement to marry must be made x>er verba 
da -praesenti, . •, 

Section 3? of the Civil Code provides as followSs " 

"The consent to a marriage must be^ one 
commencing instantly, and not an agreement 
to marry afterward," 



COMilffl IM MARRIAGE 



1, Validity of:- Coni!non lav/ marriages are not valid in Tonnessco. 

1?ral'*-h"v BanfeV (1905) 115 Tenn. IE," 89 S.W. 392; 
Grisham v. The State, 2 Yerg, 589; 
Bashaw v. The State, (1889) 1 Yerg, 177, 

In the la3t case cited above it was also held that 
a marriage celebrated without a license or, in its 
absence, a certif3.cate of publication of banns of 
marriage, or by a person without authority, is absolutely 
null and void. 

Accords Smith v. Bank, supra. 

The. case of Johnsonv, Johnson, (1860) 1 Caldw 626, 
ha* been thoui^ht by sofiie writers to cast doubt upon the 
doctrine of Basfxav/ v, Tennessee, It was held that a man 
who had cohabited with a -vroman, in an apparent marital 
relation, for a period of twenty-five years, v;as estopped, 
in a suit involving her marital rights, to claim the 
invalidity of tiie marriage. The same estoppel was 
of comaion law marriages,, in the absence of estoppel, 
was expressly reaffirmed. 



cmum LAiv mabriages 

TEXAS 

I» Taliarty off, common law marriages are valid in Texas, 

Before Texas became a part of the United States 
the Spanish and Mexican laws v/ere in foroo» There is 
some conflict in the cases in regard to the validity 
of unsolemnized nnrriages during that period, )x*.t 
acts were passed in 1836^' 1837 and 1841, iegaliziiig 
inf oimal marriages. As to the effect of such legislst- 
tion, see note,' L.R.A, 1915S,' 20, 

Since Texas was admitted to the Union, common 
law marriages have xmiformly been held to be valid. 
Rice V. Rice; 31 Tex« 174; 
Bdelstein v. Brown,' 100 Tex, 403, 100 S.V/* 129; 

123 Ain.StiR, 116; 
Cumby v, Henderson,' 6 Tex, Oiv» App* 519, 25 S,V/, 

673; 

Ingersoll v, MoWillie, 9 Tex, Civ. App» 543, 30 

S.ViT. 56; 
Chapman v, Chaxanan,' 16 Tex, Civ* App, 382, 41 

S»W. 633; 
Railway Co, v, Cody, 20 Tex. Civ, App. 320, 60 

S.W. I?55; 
Cuneo V. Guneo,* 24 Tex, Giy, App, 426,' 59 S.W, 

284; 
Burnett v. Butnett,' (1904) Tex. Civ, App, 83 

S.W. 236; 
Jackson v. Banister,^ 47 Tex. Civ, App. 317, 105 

SbW, 68; 
Holder V, State,' 35 Tex, Crim, ?.e^:, 19 j 29 3.V/. 

793 J 

Burl5S V, The State, (1906) 50 Tex-, G rim. Rep, 47 

94 S.V;. 1040; 
Enight V, The State, 55 Tex, Grim. Rep« 243, 

116 ScW^ 56; 
Kye va The State, (1915) Tex, Crim. Rep. 179 
SoW, 100. 
EI, Essentials of:- An agreement per verba^de^jpgiegqntj. is 
not alone sufficient to constitute a .■joc.^ir/.. ];;.■/: njaiw 
riage. The parties must profesL=6dly li'fj am cohabit 
together as man and wife, in pursuance of the agree- 

ment, 

Grigsby v. Re id, (1913) 105 Tex, 597, 153, S.V/. 
1124, L.R.A. 1915E,' 1. 



a— Texas, 



III, Pre sumption, of, from Cohabitation after Removal of Irnpedimert ;» 
^Continued cohabitation as man and wife, after 
the removal of an impediment, constitutes a valid 
conraon law marriage where the parties disclose a de- 
sire and intent for matrimony, <' 

Gsrrmati Vo ^oi^man, (1914) Tex, GiV, App, , 166 S,W. 

Yates Ve Houston, (1846) 3 Tex,^433j 

Cumby v, Henderson^ (1634) 6 Tex, Civ. App. JE19, 
<iC D„W. o'O; 

Bull v Bu:i.l,'; iyOE) 29 Tex. Civ, App. 364, 
,66 S.'.V. 727. 

.In Edelstein v. Brown (100 Tex, 403), the court 
not only held .that a marriage vrould be presumed after 
the removal of tne iapcdimont, but also that the sur- 
viving party could not tescjfy tnat there v/as in fact 
no agreement of. marriage after the impediment was re- 
moved. 

In Cuneo v, Guneo (24 Tex, Civ. App, 435), it was 
claimed^ that there v;as a common law marriage while 
the impediment existed and cohabitation after it v/as 
removed. The evidence v/as held to be insufficient to 
establish the claim. 



UTAH 



!• Validity of t- Corancaa law marriages are apparently not "valid in 
Utah, if contracted since the Act of Ilarch 3,' 1888, . Prior 
to that date they v/era valid. 

There have boon no docisions ccnstruing the j'».ct of 
1888, but by its provisions marriages not solemnized as 
therein provided are declared to be prohibited and void. 
The act, v/ith certain imaaterial amendments, isstill 
in force, and so far as apjjlioable to the question in 
hand, provides as follows; 

Compiled laws, 1907: 

"Sec. 1184, Other void marriages. Marriages 
prohibited and declared void: 

# # # # # 

3, When not solemnized by an authorized 
person, except as provided in section 1187«" 

"3ec# 1187. Marriage in good faith before un- 
authorized person, Ho marriage solemnized before 
any person pr^ofessing to have authority therefor 
shall be invalid for v/ant of such authority, if it 
is consummated with the belief of the parties, or 
either of them,' that he had authority and that they 
have been lawfully married," 

"Sec. 1188. Who may solemnize . Marriages 
shall be solemnized by, the following persons only: 

1, Ministers of the gospel or priests of any 
denomination, in regular comraanion with any 
religious society; 

2, Justices of the peace, mayors of cities, and 
judges of the district and supreme courts," 

Prior to the Juct of 1888, common lav/ marriages v/ere 
valid'. ' 

Hilton V. Eoyi'Jica, 25 Utah, 129, 69 Pac, 660, 

95 Am, St. R. 82, 58 L.R.A, 733 j 
Riddle V, Riddle, 26 Utah 268, 72 Pac» 1081, 



VERMONT 



I. Validity of;- Common lav/ marriages are not vrdid in Vermont. 

TJia str.tute of Vermont relating to the soleriini^;- 
, ation of m-i.riiaga (Stnto ig],?^ Sec, 3516,' et seq, ) has 
been, in force,- in substantially its praaent frrm, since 
1754, and clearly manifest an intention to abrosata 
the conxnon lav/ relating to marriage. Marriages not 
solemnized in accordance vath the statute are held to 
be void, 

Mori-ill V, Palmer^' (18S5) 88 V ,t. 1, 33 Atl. 829, 
33 L.R„.-» 411; 

ETorthfield v, Plymouth, (1848) 2lO V t. 583. 

In Morrill v., Palmer, aipra^the early case of 
Wev/bury Va Er.ui.Tuic^c^' ?. Vte 151^ L^ \7liich tha validity 
of common lav/ rnairi'.gs'J v/as asserted,' t/as ovcriuled. 
The case v/as r^aid'to have been rightly decided, but 
on a v/rong. grounds 



CaCvION LAV/ IiyaniAGE 
VIBGINLl 



I. Validity o^ t- Qommon law marriages are not valid in Virginia* 

TJtg Virginia statute (Code, 1849, c' 108, sec, 7, 
being sec* 222S of the -present Godie) has' been held by 
the SupvQTiG OoUi-t to b'3 .Tiayjiatory, ani that the Iffig^s- 
iation of t!io rtato, fro-j. the be33.ni.ing, clearly raani-i 
fested. an inl enti.-'n by tiio I'sgislature to abrogate tks 
conmon law in rclatLor' Lo iiE.ri'5e.ii"Q, Only marria^jos 

whiuh havQ been SGlomnized as provided by the statute 
arc valid* 

I 

Of field V. Davis; (1902) 100 V a. 250, 40 S.E. 910. 
Sec also'Bevcrlin v. Bcvcrlin, 39 V/, Va» 73E. 



V/ASHiroTCW 



yali dit.y pf.i- ComTion l.-iw marrin,;;QS nra not valid in V/ashimi'ton. 

In ua McLr-UGhlin»s Estate; (1893) 4 Vfosfi, 5V0, 

30 pac. 651, 16 L.H.A. 599 • 
In ro Smith's Estr.to, (IL'S'.'JJ i Wnsh. 702, 

30 ?ac. 1059, 17 L.R.A, 5?\i; 
Kelly V. Kitsap Sounty, (13y::) 5 Wash, 521 

32 Pac, 554; 
Stans V. Bartey, (1894 1 C \7a;jh. 115; 37 P ao. 316; 
Wiltur V. Bingham, (18941 6 Wash^ Z'J; 
Summerv'ille v, Symraervillej (liCSj 31 Wash. 4il, 

72 Pac« 84» 

There has bocn no mate rial chanco in the statute 
since 1890,' at v/hich time chs marria(j'G :n issne ir In 
ro McLauchlin's E.^..pate was cupTpcscd to. .ha^e 'oucn con- 
tracted, jeo Washinetcn CodGj 1915^ sootions 7'if.C'"'''I63, 
The provisions of the statute do not appear 'r.c^ Isa mandatoiy, 
::nd the \7ashinr;ton decisions arc out of linqvK'i!^ the 
weight of authority t , 

The roquiremont that a license "be obtained before 
any persons can toe joined in nrirroiace has been held to 
bo directory only, aaad a marriage celebrated Virithout a 
license is valid. 

Weatherall V V/eatharallj (1911) 63 \7a5h» 62Gc 



cafflCflT la:.? markia^b 

\7EST VIRGINIA 



I, Validity of i'- Coimon law marringas are not valid in V/ost Viit^inia, 

Tho statute of 'Jost Virginia (Act 1866, p. 15* GodLo 
18S3, S6C.3606) is idontioal \?ith that of Virginia, and 
it has 'bQGn held b^ the courts of both states that 
marriages aye not valid unless solemnized according to 
the requirements of the statute ♦ 

Bevorlinv, Bororlin, (1887) S9 W.Va, 73S, 3 S.E. 36; 

Of field V. Davis, (1908) 100 G a. 250, 40 S.S. 910, 



caaioN LAW MimEi;i}E 

V/ISCONSIN 



I, Validity of ♦- Goirnon law narriages contracted in 7/isconsin 
prior to Januray 1, 1918, are valid, but by an act of 
1917, which took effect on the above date, marriages 
contracted vathout a license and the solemnization 
prescribed in the act aro null and void. 

Act of 1917, Chapter 218, Section 3 (Rev. Stat. 
1917, Sees. 2S39n-ii; 2339n-21-23 ) s 

"Marriage contract: how made. Section 2339n-l« 
Marriage may be validly contracted in tliis state 
only after a license has been issaed therefor, in 
the manner following; 

(1) Before any person authoriiaed by the lav;s 
of this state to celebrate marriage ( and herein- 
after designated as the officiating person) j' by 
declaririg in the i^resence of at least two compet- 
ent witnesses other than such officiating person, 
that they take aach other as husband and v/ife; or,' 

(2) In accordance v/ith the custon, rules and 
regulations of any religious society, denomination 
or sect to v/hich either of the parties may belong, 
by declaring in the preserue of at least two com- 
petent witnesses, that they take each other as 
husband and wife, (1917 c.218 s. 3,)" 

"Unlawful marriagea void; validation, Section 
2339n-21, All marriages hereafter contracted in 
violation of any of the requirements of section 
2339n-l ahail be null and void (except as provided 
in sections 2339n-22 and 2339n-23) provided, ttst 
the parties to any such void marriage may, at any 
time, validate such marriage bj^ complying with the 
requirementc of sections 2339n-l to 2339n«27, in- 
clusive, (1917. C. 218 S.3. )" 

" Immaterial irregularities as to authors. ty of 
person officiating . Section 2339n-22. No marriage 
hereafter contracted shall be void by reason of 
want of authority or jurisdiction in the officiat- 
ijn^person solemnizing such marriage, if the mar- 
riage is in other aspects lawful, and is consuii>« 
mated with the flill belief on the part of the persons 



so married, or either of tham, that they have been 
lawfully joined in marriage, (1917 s. 218 s.3, j 

"Immateri al irregularities otherwise. Section 
2339n-23. No marriage hereafter contracted shall, be 
void either by reason of the license having been 
issued without the consent of the parents or guardians 
as provided in section 2339nf-5, or by a county clerk 
not having jurisdiction to issue the same, or by 
reason of any omisaion, informality or irregularity 
of form in the application for the license or in 
the license itself or by reason of the incompetency 
of the witnesses to such marriage, or because the 
marriage may have been solemnized ia a county other 
than the county prescribed in section 2339n-10, or 
more than thirty days after the date of the license, 
if the marriage is in otJier respects lawful and is 
consummated with the full belief on the part of the 
persons so married, or either of them, that they 
have been lawfully joined in marriage. Where a mar- 
riage has been celebrated in one of the forms pro- 
vided for in section 2239n-l, and the parties there- 
to have immediately thereafter assumed the habit and! 
repute of husband and wife, ani having cont laued the 
same uninterruptedly thereafter for the period of 
one year, or until the death of either of thsm, it shall 
be deemed that a license has been isaaed as required 
by sections 2339n-l to 2339n27j inclusi V6» 
(1917 c, 218, s, 3} 1917 c, 539.)" 

The courts had previously held common law marriages 
valid under the law as it existed prior to the act of 1917, 
Beclcer v, Becker, 153 Wis, 226, 140 N,W, 1082; 
Thompson V, jfims, (1892) 83 Wis. 261;' 
Williams v. Williams, 46 Wis. 464, 1 N.W, 98. 
See also cases cited below. 

II* Essentials of* - In Becker v. Becker, supra, the court said 
that an oral contract of marriage made between' the par- 
ties per verba de praesenti . although without \-L tnesses 
oir ceremony of any kind, is valid if consummated by co- 
habitation and corroborated by holding themselves. out 
to the public as husband and r/ife. It was not neces- 
sary for the court to pass upon the necessity of co- 
habitation in this case, and the statement above was 
obiter . 

Ill, Presumption of, from Cohabitation after the R emoval of Impediment ;■ 
In spite of the fact that the Act of 1915* has apparently 
abolished common lav/ marriages contracted where no impediment 
exists, the same act has provided that parties who have been 
ceremonially married during the existence of an impediment may. 



3-.- Wlaoonsin 



under certain tiiicmiistances, be deemed married after 
the removal of the impediment. The statute reads as 
follows J 

Act of 1917, Chapter 218, Section 3, (Rev, S tat. 
1917, 23391x24,) 

R emoval of imnediments t o f'^'^'bgflQueiit njarriagg[» 
Section 2359nr;-^4, If a persora during tte jJ.tjiiimQ 
of aiiusband or wife with whom the marriage is in 
force, enters into a subsequent marriage con'jract 
in accordance r^ith the provisions of S6r,tion 2-'S9n"l, 
and the parties thereto live -^ogathwr thereafts^x' as 
husband and wife, and Buch subsoquent marriage con- 
tract v/as entered into by one of the parties in 
good faith, in tne full belief t.'::at the foiner hus- 
band or v/ife was dead or that the former marriage 
had been annulled, or dissolved by a divorce, or 
v/ithout knowledte of suah fonnsr irarriage. they 
shall, after the impediment to their marriago has 
been removed by the death or divorce of the other 
party to such fowler marriage^ if they contiiiM 
to live together in good faith oxi the part of one 
of theffij b3 held to havo-b&en legally married from 
and after the removal of such impedifiiant, ahd, the 
issue of suoh su'jsequent mar;c;agfl siall be sou" 
slafiTwd as tho Itrj^itimate issue of both parentSu 
(1917 c 213, Se 3. j» r 

This statute seans tLo have changed tho lulc which 
existed pricr to its adoptiont In the latost caso in- 
volving the quostion, tho court stated tha rule as follov/sj 

"It is nov; the settled doctrino of this 
State that a marriage illegal in its inception 
cannot become valid oxcopt by the^ostablishment, 
either directly or circumstantially, of an actual 
contract of marriage, after the removal of the 
.imp3di-7iont v,-hich rendorad it illegal in tho first 
instance "--mo re cohabitation as husband and wife 
if ;Tot oiii/vgcu " Hall V, Industrial Commission, 
(191'-) 16o Wis. 254, 162 H.V/, 312, 

" To the same effect are; 

Severa v Boransk, 138 V/is. 144, 119 N.W. 814; 
Lan,!jam v, Lanham, 126 'Wis, 360, 117 K.VV, 787; 

17 L.R.il, (N.S«) 804, 128 Am» St,R, 1085. 

In all of the foregoing oases the parties had married 
outside of the state, .after the divorce of one of them in 



Wisconsin, and Trial lo the divoroad party was prohibitad 
from marrying Isy the Wisconsin law. It vas arguad that 
continued cohabitation in Wisconsin after the removal 
of the impr..dincnt was sufficient to establish oomnion 
law marria;jG, but this contention was ovorraled in all 
the casus cit,jd» In one of them, at least it wai shorai 
that thu undivorccd ;.arty was ignoj:Enfc cf the impadimont. 
?he statute abOTo would seem to have changed the rule 
under such circumstances. 






I. Validity of:- Coinmon lav/ narriajcs arc valid in Wyoming, 

The atatutG of Wyoming has been in of fact, in su'o- 
stantially its present form, -since tho J ik)rri::orial Act 
of 18G9. ITocaso upholding a common l.r.v marriage has 
been found, but from the decision of th • Suproma Court 
in 1908 it soons to be cloarly implied tJiat tho court 
would have uphold aich n, marriage if the ovidonce had 
been sufficient to establish it, 

"Woidonhoft v, Priim, 16 Wyo, 340, 94 Pao. 483. 

It has also boon hold that tho requiromonts of 
tho statute that a lico'nso bo obtained previous to 
tho soloirnization of tho marriage, is directory only, 

Connors v. GoniiOi's, 5 Wyo, 423, "iO Pac, 965, ' - 
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